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Coordinates The 1939 and 1954 Codes 


RABKIN AND JOHNSON S 
FEDERAL INCOME GIFT 
AND ESTATE TAXATION 


Jacob Rabkin 

of the New York Bar, widely 
known lecturer on taxation for 
the American Bar Association 
and the Practising Law Insti- 
tute. He is one of the distin- 
guished tax authorities on the 
Planning Committee of New 
York University's Institute on 
Federal Taxation. 


Mark H. Johnson 

of the New York Bar, Member 
of the Council, American Bar 
Association, Section of Taxa- 
tion. He has been Special Con- 
sultant to the American Law 
Institute Tax Project which 
greatly influenced the 1954 
Tax Law. 


Does this unique 3-way job for you: 


(1) Analyzes the differences between the 1939 Code and the 1954 Code. 
(2) Picks out the decisions and rulings under the 1939 Code which are still the law 


under the 1954 Code. 


(3) Tells you how the other decisions and rulings under the 1939 Code are changed 


by the 1954 Code. 
TEXT — NOW COMPLETELY REWRITTEN — 
over 3500 pages covering every aspect of in- 
come, gift and estate taxation, presenting the 
conclusions of two nationally recognized tax 
authorities. 


ANNOTATIONS — answers are distilled from 
more than 20,000 cases and rulings, in an inte- 
grated smooth-flowing text rather than in a dis- 
connected series of case digests. 


CODE — in a separate 4th binder, annotated by 
full Reports of Congressional Committees. 


CHARTS — 51 charts show graphically the inter- 
relationships between the questions discussed in 
each of 51 chapters, make it easy to orient your 
questions to the broad tax picture. 


TABLES — rate tables, statutory reference tables 
and a case table with parallel citations to USTC 
and AFTR. 


INDEX — over 6500 index entries offering pin- 
point findability to the entire text. 


NEWS LETTER — 4 to 8 pages each month high- 


lighting the recent decisions or other tax events. 


SERVICE — monthly, keeps the entire set to date. 


THE “SUBJECT MATTER APPROACH’’ — You don't have to 
know the section numbers of the Internal Revenue Code to find 
your way around in this text-service. Just flip to the chapter cover- 
ing your ‘subject matter'’. It correlates all the related tax questions, 
and gives the answers—in one place. 

THE NET EFFECT of the statutes, regulations and court decisions is 
distilled into each of the subject groups to give you a thought-out 
conclusion. All the tax results . . . beneficial, penalizing, balancing, 
compensating . . . that stem from any act or transaction are ana- 
lyzed in plain language. 

CONTINUOUSLY CURRENT TEXT means that the answer to your 
problem is in the text, reflecting existing law and current interpre- 
tations. You don't find a ‘‘yes” in the text, and a “no” in a dis- 
connected supplement. 

BOTH CODES are covered as explained above. New Cases still 
interpreting the old Code will continue to be reflected in the text, 
due to necessity of working with the old Code for years to come. 
NEW LAW — Loose-leaf CODE volume is in large, legible type, 
annotated by interspersed Reports of the Congressional Commit- 
tees. It is highly valuable to have this interpretive material right 
where you need it, after each section of the Code. 
SUBSCRIPTION INCLUDES: 

1. Four binders containing TEXT supported by regulations and de- 
cisions and Internal Revenue CODE annotated by interspersed 
notes of Congressional Committees. 

2. Monthly REPORTS which keep all information up to date. 

3. Monthly newsletter (TAXES TODAY) which highlights all tax 
developments. 

Price, 4 volumes including monthly reports for 1 year, $75. 


APPROVAL Mail to Matthew Bender & Company 
ORDER BLANK Albany 1, N. Y. 


Please mail subject to two weeks’ free approval, RABKIN and JOHN- 
SON’S FEDERAL INCOME GIFT AND ESTATE TAXATION, 4 volumes, 
including monthly reports for a year. 
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This Month’s Cover 


Justinian I (483-565) is perhaps the most famous of all the 
emperors of the Eastern Roman Empire. Born in May, 483, he 
was a barbarian, probably Slavonic. His name was originally 
Uprauda (derived from the Old Slavic meaning jus, law). He 
was adopted by his uncle, Justin I, and succeeded to the 
throne on Justin’s death in 527. Justinian is of course remem- 
bered for the famous codification of the Roman law which was 
undertaken at his direction and which became a permanent 
contribution to European civilization. The line sketch of the 
emperor is by Charles W. Moser, of Chicago. 
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@ Time-Saving—only federal tax cases are reported; in one source all 
the “living” federal tax case law 
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The President's Page 


E. Smythe Gambrell 


® This is written on Easter Sunday, 
which finds me home again trom 
full of 
pleasant memories and gratitude, 


bar organization travels, 
prouder than ever of the lawyers ol 
this country. 

Later this morning, there will be 
the traditional Easter parade toward 
a hundred churches here in Atlanta, 
as in all Christendom. I can not be 
in the colorful throng today, but am 
not lonely. On my desk before me 
are hundreds of campaign reports 
from bar leaders in all the states— 
a parade of high purpose, of com- 
plete dedication, of unselfish devo- 
tion, of gallant exertions for the 
improvement of law and its admin- 
istration—for the improvement of 
our own position in society. I am 
happy to be in that parade. There 
has been a reawakening; the legal 
profession has risen—risen to its 
opportunities and _ responsibilities. 
How wonderful to be privileged to 
bear the glad tidings of this re- 
awakening! 

Let's hear some of these reports: 
From the grass roots of Minnesota 
comes the resonant voice of its 
John the Baptist, Luther 
(state score: 104 per cent): 


Bang 


Your admonition concerning those 
who have not yet found themselves, 
has not fallen upon deaf ears. All 
really great movements are in the 
iature of a crusade. The numbers are 

yt as important as the principle in- 

ved. For example, he who went in 
arch of the Holy Grail found upon 

s return that the greatest lesson he 

id learned was that he should share 

s crust with the lowly beggar. 

We are fortunate in having both 

imbers and principles to deal with. 


You may be sure that after a period of 
relaxation, we will once again send 
forth our emissaries to preach the gos- 
pel to those in need of “saving” and 
to lead them down the 
trail”. 

The Teacher of all time 
pointed out to us that the “Good 
Shepherd” left those of his flock who 
were safely in the fold and ventured 
forth into the storm to save the one 
who was “lost”. That is still job num- 
ber one. 

Job number two is that which has 
been the source of much distress to all 
devoted leaders and is a tremendous 
undertaking which I know you long 
ago anticipated, and which now faces 
you. It is not enough to “convert”. 
We must have something to hold 
those who may other wise become 
“backsliders’’. 

I sit here in the quiet solitude of 
my office at a very early hour of this 
beautiful morning. I think of you in 
Atlanta, Georgia, and I say to myself 
with deep feeling—‘“Brother, you have 
started something”’. 


“sawdust 


greatest 


Echoes Colorado's great spirit, Ed 
Ellis (state score: 132 per cent) from 
the Rocky Mountains: 


We are “over the top” but not quit- 
ting. Thanks to the help you and 
Cecil Burney and Ross Malone and 
the staff have given us and the de- 
voted efforts of our local workers here 
in Colorado, we have made the quota, 
but that is not enough. We need the 
hundreds of other Colorado lawyers 
who are still “outside”: and they need 
us. We will go after them. Even more 
important, we must be sure that our 
members, old and new, find ABA 
membership worth while. We must 
give them something; and give them 
something to do. We must see that all 
have a chance to “participate”, and 
that there are real bread and butter 
advantages to be derived from mem- 
bership. For all the lawyers of my 


State, may I say that we are ready for 
constant action. I feel sure that this 
applies to the lawyers of the nation. 
Call the next play! 

From the Great Smokies, Jack 


Doughty 


and Foster Arnett 


score: 100 per cent) : 


(city 


Knoxville has reached its assigned 
quota. It is our expectation that we 
will be able to exceed it substantially, 
and we will keep you advised. 
Lewis Dysart, from Kansas City 

(city score: 10] per cent) : 

We will not stop until every non- 
member lawyer in Kansas City has 
been contacted. All of the prospects 
who have remained “lukewarm” are 
being called on repeatedly. Many 
prospects have been contacted four, 
five and even six times. 


From the Deep South, Sol Clark, 
of Savannah (city score: 126 
cent) : 


per 


Our personal interviews have not 
yet brought us to the 200% figure, but 
they are still producing results. 
Young Bill Cogar, of Richmond 

(city score 102 per cent) : 

The over-all combined quota for 
Richmond has been met. Those of us 
who participated in this campaign 
are grateful that it has been equally 
successful throughout the nation. 
My classmate, Thomas P. Dunn, 

from Erie (city score: 226 per cent) : 

We've more than doubled our quo- 
ta, but there is still work to do in our 
city, and our team will do it. 

Rhode Island, Vermont, Dela- 
ware, Kentucky, Ohio, Minnesota, 
Idaho, Nevada, Colorado, Wyom- 
ing, New Mexico and Alaska, and 
countless cities and metropolitan 
areas long since have exceeded their 
quotas and the drive goes on where 


(Continued on page 463) 
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American 

Bar 
Association 
Journal 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Conter- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 








the official organ of the 


AMERICAN BAR ASSOCIATION 


published monthly 





their election to membership in the Association, All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years 
after an applicant’s admission to the Bar, the dues are 
$4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of 
the JouRNAL. There are no additional dues for member- 
ship in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $5.00; Criminal Law, 
$2.00; Insurance Law, $5.00; International and Com- 
parative Law, $5.00; Judicial Administration, $3.00; 
Labor Relations Law, $6.00; Mineral Law, $5.00; Mu- 
nicipal Law, $3.00; Patent, Trade-Mark and Copyright 
Law, $5.00; Public Utility Law, $3.00; Real Property, 
Probate and Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications which it will publish and to reject 
others. The Board is not responsible for matters stated or views expressed in any 


communication. 





Jury Studies—the Law 
as Social Science 


®" | have read a speech by the mem- 
ber of the faculty of the University 
of Chicago Law School who is in 
charge of the “Jury Study Project” 
of the school. The faculty represen- 
tative states that a number of judges 
are “co-operating” with the Chicago 
faculty in the following manner: 

The faculty places an observer in 
the judge’s courtroom. The observer 
listens to the trial of jury cases, and 
at the end of the trial, the observer 
questions the jurors at length as to 
their deliberations, and records their 
answers. 

I think it is out of place that 
judges should lend co-operation to 
such a program. In our district, 
which is a typical one, juries are 
drawn for four months’ service. We 
tell the jurors at the outset of their 
term that they will be seeing a lot of 
lawyers, some of them many times 
—and that it is not a good idea to 
engage in conversation with them 
after trial, or with anybody else, 
about their deliberations. 

The intrusion of the modernists 
into court practices, for which ap- 
parently some judges have fallen, is 
part of the current effort to make 
law a social science. Law is not a 
social science. It is law—to be prac- 
ticed by lawyers and administered 
by judges. There is no need for out- 
side police action. Any defects in the 
jury system can be corrected within 
the profession. 

Indeed, there are no substantial 


defects in the jury system, except 
perhaps the lowering in recent years 
of the intelligence of jury panels, in 
an effort to obtain more democracy 
—a leveling process promoted by the 
same people who are now searching 
to find “defects” in the system. 

A courtroom is a temple of jus- 
tice, just as a church is a temple of 
worship. It would be no more out of 
place to post clinical observers in 
the University of Chicago chapel to 
question the people as they passed 
out at the conclusion of a service, 
regarding their inmost thoughts and 
emotions while they were at wor- 
ship. 

I would prefer not to depart trom 
my main theme, as expressed above, 
but because of silence in high places, 
from which we are entitled to expect 
leadership, I must add that a whole 
article could be written about the 
invasion of the privacy of the jury 
that is implicit at every step in the 
University of Chicago project. This 
phase of the subject has been well 
developed by Alfred J. Schweppe, of 
Seattle, and Aaron M. Sargent, of 
San Francisco, in separate speeches 
and articles. 

I protest the continuation of the 
effort to guinea-pig American jurors. 
$1,400,000 can do a lot of damage. 

CLaupeE McCo.tiocn 


U.S. District Court 
Portland, Oregon 


Social Workers 
and Adoption 


® As the wife of an American Bar 
Association member, I would like to 
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express an opinion about the recent 
JourNat article on adoptions. Since 
belief in 
the infallible wisdom of the adop 


I don’t share the Elsons’ 
tion agencies, I would like to state 
a few reasons why I fervently hope 
the time will never come when the 
agencies have control over all the 
adoptions consummated in this coun- 
try, instead of the approximately 
50 per cent they now handle. 

(1) Most adoption agencies make 
very arbitrary restrictions indeed as 
to age and religious background of 
the hopeful would-be adoptive par- 
ents—much more arbitrary than na- 
ture sees fit to do. For example, | 
know many couples from so-called 
“mixed marriages’ who have been 
granted 


children by nature 


few would be so favored by an agen- 


very 


cy. If this is a policy forced on the 
agency by “public opinion” then | 
am shocked indeed that trained so- 
cial workers don’t take the initiative 
in educating public opinion, rather 
than weakly knuckling under. As for 
age—if the census of 1950 shows that 
“mothers having their first child are 
between 20 and 24 years of age” 
then the takers forget to 
count me—and many of my friends 

(2) Surely no couple with any 
initiative (or that old American vir- 


census 


tue—gumption) will allow any agen- 
cy to be the final arbiter of their fate 
in life in such an important area. 
No doubt the agencies do their best, 
with overworked and underpaid 
staffs, and may indeed have reasons 
convincing to themselves for pick- 
ing one couple as against another, 
among the many who apply. But 
surely agency opinion is not infalli- 
ble. It is difficult to play God, and 
more so when there is no alternative 
to your decision. I should think that 
the agencies themselves would be 
fearful of being in so powerful a 
position. If the agencies were to 
completely control this field, that 
would indeed be tyranny. 

As it is, the agencies do a service 
for those few couples they can help 
—but surely others, who do not fall 
within their grace, should not su 
pinely allow agency judgment to rule 

(Continued on page 410) 
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ORLON and DACRON 


REG. U S. PAT. OFF REG. U. &S. PAT. OFF. 


As this rose distinguishes Carmen, our trademarks dis- 
tinguish the unique qualities and characteristics of our 
two modern-living fibers, “Orlon” distinguishes our acrylic 
fiber; “*“Dacron’’, our polyester fiber. 

As we use and protect these trademarks, they become 
more meaningful and valuable to both consumers and to 
the trade. 

When using these trademarks, always remember to: 
Distinguish ‘‘Orlon’’ and ‘*Dacron’’ —Capitalize and 
use quotes or italics or otherwise distinguish by color, 
lettering, art work, etc. 

Describe them—Use the phrase “Orlon™ acrylic fiber or 
“Dacron” polyester fiber at least once in any text. 


Designate them— In a footnote or otherwise, as **Orlon’— 
Du Pont’s trademark for its acrylic fiber,” and “**Dacron’ 


are trademarks, too 


—Du Pont’s trademark for its polyester fiber.” 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, or an entertaining slide film that 
covers trademarks in general and the use of “‘Orlon” and 
“Dacron”, write Textile Fibers Department, Section T-4, 
E. I. du Pont de Nemours & Co. (Inc.), Wilmington 98, 
Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. y.s. PaT OFF 
BETTER THINGS FOR BETTER LIVING 
-THROUGH CHEMISTRY 
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(Continued from page 408) 
them in such a basic decision. 

(3) The social work profession 
does not deserve such power over 
human lives as it would get if it 
were the only channel for adoptions. 
Social workers have shown no real 
leadership in speaking out against 
religious prejudice in adoptions 
(such as in the shocking Massachu- 
setts case the Elsons cite so casually) , 
and against the laws that sentence 
thousands of children to live in in- 
stitutions because somewhere some 
neglectful relative refuses to release 
them for adoption. I would be sorry 
indeed to see an expansion of power 
in a profession that shows such ti- 
midity. 

Maryjorirt B. KAMPELMAN 
Chevy Chase, Maryland 


He Likes the Certificate 

of Membership 

® The Certificate of Membership in 
the Association which I received late- 
ly has caused me to wonder why 
such certificates had not been issued 
years ago. This is a step in the right 
direction. The doctors have beat us 
to it by many years, especially as to 
their with 
framed their office 
walls. This is a public relations proj- 
ect that has been overlooked by the 
Association, 

The Minnesota State Bar Associa- 
tion has for years issued certificates 
of membership, not only suitable for 
framing but framed and ready for 
hanging on our office walls in which 
our names are suitably inscribed, not 


local societies, many 


certificates on 


merely written in long hand. 

I congratulate the Association and 
suggest it take a further step in the 
right direction as the Minnesota 
State Bar has been doing for years. 

GrorGE CAHILL 
St. Paul, Minnesota 


Do We Have 

Too Many Laws? 

® Recently I saw in the newspapers 
that an appointee of an elected ofh 
cial did not approve of a certain 
proposed procedure because “it vio- 
This 
is a refreshing viewpoint, since al- 


lates the rights of our citizens”. 


most every day one sees on the front 


pages of our daily newspapers pro- 
posals even of elected officials to vio- 
late rights of the ordinary citizen. It 
is interesting to note that, to the 
extent that 
great newspapers take cognizance of 
these inroads, they dismiss them 
with sophisticated rationalization. 
Some years ago I gave a com- 
mencement address, the general 
theme of which was that while our 
government the 
principle that it was a government 
of laws and not of men, that by the 


the editorials of our 


was founded on 


very multiplicity of laws, rules and 
regulations in these times, it had, 
paradoxically, changed into one not 
of laws but of men, with all the 
deprivation of rights that this prop- 
osition implies. 

And yet one has only to look at 
any current newspaper or news pe- 
riodical to see that some one of our 
elected officials is proposing a new 
and expanded legislative program. 
I suppose that this derives partly 
from the fact that, in a large country 
with many cross currents during 
elections, officials are not always re- 
sponsive to those who elect them. 
And in part it may be due also to the 
fact that upon election such officials 
because of their immunity to the ir- 
ritations and frustrations put on the 
ordinary citizen by bureaucrats and 
vexatious regulations lose touch, at 
least the common touch, with their 
constituents. 

No solution suggests itself unless 
the people should develop some of 
the courage of the founding fathers 
and vow.to elect no one to office who 
is not pledged to repeal more laws 
than are enacted and to fire more 
bureaucrats than are hired. 

GrorceE L. BRAIN 
romkins Cove, New York 


He Enjoyed 

Judge Holtzoff’s Article 

® I enjoyed the article by Judge 
Holtzoff in the January JouRNAL and 
urge all who expect to attend the 
London Meeting next year to read 
it. I also suggest that they read the 
book, The Old Bailey and Its Trials, 
by Bernard O'Donnell, published by 
the Macmillan Company in New 
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York in 1951. Mr. O'Donnell appar 
ently has been a court reporter in 
the criminal courts. 

The book will make the reader's 
hair curl, but the principal reason 
for reading it is to observe the evo 
lution of British criminal justice 
since the time of the Tudors. 

By the way, I attended the Ameri. 
can Bar Association Meeting held in 
London in 1924. 

CLARENCE LOHMAN 


Texas 


He’s Glad that 


He Lives in America 


Houston, 


® I have read with considerable in. 
terest the fine article appearing in 
our January BAR JOURNAL written 
by Judge Alexander Holtzoff. 

And after reading this article, this 
writer is more happy than ever that 
he lives in the United States of 
America, and not in England. 

Many of our forefathers left Eng- 
land just because of the type ol 
“justice” which the English courts 
judicially administer. From Judge 
Holtzoff’s article it appears that the 
appellate courts there not only sit in 
judgment of the law but also of the 
facts. 


I trust that we in America will 


always keep our judicial system as it 
now is, as it is the well-considered 
opinion of this writer that from all 
the systems of the Old World, we in 
America have distilled the most per- 
fect system of criminal jurisprudence 
ever known to any people who have 
yet inhabited the earth. 

And I still contend that the ac 
cused, stranger though he is and 
guilty though he may be, unless he 
has been tried and convicted in ac 
cordance with our rules of law, then 
his conviction ought to be reversed. 
I further contend that our appellate 
courts were not formulated to take 
care of incompetent judges and 
prosecuting attorneys, but that ou! 
criminal appellate courts were cre 
ated solely for the accused, as the 
state, at least in Texas, has no ap 
peal. 

WitutiaM C. McDONALD 
Texas 
(Continued on page 4/2 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S.F.&G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


FIDELITY & GUARANTY INSURANCE 


UNDERWRITERS, INC. 
Baltimore 3, Md. 


“Consult your Agent or 
Broker as you would your 


Doctor or Lawyer” 

















A Man’s 


Partner 


can be his 
Downfall 


As a lawyer, you know that many partnerships 
go out of business when one of the partners 
dies. 


For a better understanding of some of the 
problems of partnerships, Prudential has 
brought out an informative booklet entitled 
“Your Partner Can Be Your Downfall’. It 
describes in detail the risks a man runs when he 
fails to protect his business against loss by 
death of his partner. We believe it is must read- 
ing for all key men, partners and closed corpo- 


ration stockholders. 


“You can protect your clients’ interests by 
having them read ‘Your Partner Can Be Your 
Downfall’. The booklet will show them how 
a Prudential Representative can help protect 
their business. Just clip the coupon below and 


we'll send as many free copies as you need”’. 
The Prudential Insurance Company of America 
Newark, N. J 


Please send ____. copies of your booklet, “Your Partner 
Can Be Your Downfall”, to me at this address: 


NAME 


ADDRES6 CITY & STATE 
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(Continued from page 410) 


Another View 
of English Courts 


® A vacation spent in England will 
bring visiting American judges and 
lawyers to the courts when they are 
in session. Judge Holtzoff’s article in 
the January issue of the JOURNAL 
was a delightful and well-written dis- 
cussion of his impressions and the 
area of invidious difference between 
the English and American trial and 
appellate court procedures. 

In the first of several visits which 
I made to the English courts I too 
was imbued with the decorum and 
dignity of the English trial proce- 
dures. An American-trained lawyer 
approaches his visit to the English 
courts with the awe and reverence of 
a pilgrimage to the shrine of his 
legal faith. 

Without gainsaying any of the 
laudatory comments by Judge Holt- 
zoff of the English courts and the 
solicitor-barrister system of dividing 
responsibility for preparation and 
dispatch of litigation, I offer these 
comments to give to our readers a 
different impression of a visitor to 
the English courts on his last of 
several visits. 

Litigation in England is an ex- 
pensive and burdensome load to the 
average citizen. The risk which the 
litigant who thinks he has a right of 
action must assume in order to re- 
ceive the benefit of a judicial system 
is so great a hazard that the volume 
of litigation in England is infinitely 
less per capita than in any commun- 
ity in the United States. The cost 
burden to the honest but unsuccess- 
ful litigant in England in essence 
denies to the great percentage of the 
English population access to the 
courts. The recent effort by the Eng- 
lish government to subsidize the liti- 
gant by means of legal aid is a sad 
reflection upon the judicial system 
itself in that country. While the 
American courts leave much to be 
desired in efficiency and decorum, 
any American litigant with some 
merit to his contention has an infi- 
nitely much better opportunity with- 
out resort to legal aid of being heard 


and having his matter determined in 
a court of law. 

The American courtroom 
warm and much more sympathetic 
atmosphere to the sensibilities of the 
litigant and the witness than the 
antiquated arrangement and the 
austere attitude of the court and the 
English judiciary to the litigant and 
the witness. The requirement that 
the witness, even in civil cases, stand 
and be not offered the comfort of a 
chair may generate respect, but it 
does not necessarily give to the 
court and the witness an opportuni- 
ty for determining the essential facts 
in an atmosphere which is comfort- 
able and not terrifying. Even in 
the democratic and often times dis- 
turbing atmosphere of American 
courts, the average witness when ap- 
pearing for the first time has an 
uncomfortable and strange attitude 
towards his function. His honest ef- 
fort to reveal the facts of an event 
which has taken place some time be- 
fore and was observed by him under 
the stress of the momentary impact 
in negligence cases is not helped by 
denying to him the comfort of a 
chair and exposing him as in the 
English courts to a dramatic place 
in the elevated area for the witness. 

In considering the urgent need 
for the reformation of our entire 
judicial system in the United States, 
we hope that an American Bentham 
will chart a path that will not pre- 
clude, by reason of the cost burden, 
the average American citizen from 
ready access to his courts. 

BERNARD M. Epstein 
Chicago, Illinois 


has a 


Joint Finances and the 
Four Unities 


® The subtlety of rules relating to 
property held in joint names is often 
overlooked. But Murray v. Gadsden, 
91 U.S. App. D.C. 38, 197 F. 2d 194 
(1952), the subject of an article in 
your January issue (42 A.B.A.]. 57), 
honors them. 

The law defines the ways in which 
one can acquire an interest in pro- 
perty. And each mode has its own 
essentials—to acquire an interest by 
purchase, there must be a considera- 
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tion; to acquire an interest by gift, 
there must be delivery; to succeed to 
a decedent’s property, there must be 
a will or heirship. If you secretly 
execute a deed running to me and 
put it in your safe deposit box, ex. 
pecting that I will thus acquire title 
at your death, your wish may be 
thwarted. The deed is ineffective be. 
attempts a_ testamentary 
transfer, but is not executed as a 
will. What difference would it make 
if the deed ran to you and me as 
joint tenants? The point is that the 
mere execution of an 


cause it 


instrument 
naming another as owner or co- 
owner does not effect a transfer. 

Of course, there are exceptions 
for example—United States Savings 
Bonds registered in co-ownership or 
“payable-on-death” form are gov- 
erned by Treasury Regulations 
which arbitrarily say that they be- 
long to the survivor. . . 

But joint bank accounts are not 
excepted the fundamental 
rules. A non-contributor does not 
acquire either a present or a future 
interest in the account merely be- 


from 


cause he is named joint tenant. If, 
on the death of the original deposi- 
tor, the 
purchaser, he must show considera- 
tion, etc.; if he claims as donee of a 
gift, he must show delivery, etc. 
Much confusion stems from state 
statutes covering payments by the 
bank to surviving joint tenants. The 
statute usually says that if the bank 
pays the balance in an account in 


non-contributor claims as 


joint names to the survivor, it can- 
not be held liable by third persons 
for paying the wrong person. It is no 
effort for the practiced conclusion- 
jumper to infer that the statute in- 
vests the survivor with ownership 
rights. But it has been repeatedly 
held that a statute of this type is for 
the protection of the bank, and does 
not settle property rights of the per- 
sons named as owners. Of course, to 
compound the confusion, you occa- 
sionally find statutes that actually 
do fix property rights. Thus, in New 
York, the banking law statute ap- 
plying to savings banks, includes the 
extraneous statement that the sur- 

(Continued on page 488) 
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for the right BOND 
at the right PLACE 
at the right TIME — 


call your local 





Fipevitry AND Deposit Company 
Founded 1890 + Baltimore, Maryland 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 


representati ve 














A 
BINDER 
for your 


JOURNAL 


(Holds Twelve issues) 


ics Diealaieas 
$2.25 postpaid 
Check must be mailed 
with order 


PERSONALIZE 


YOUR NAME IN GOLD 70c 
DATE 40c—BOTH FOR $1.00 


American Bar Association Journal 


1155 East 60th Street 
Chicago 37, Ill. 








¢ ALBANY + ATLANTA + BALTIMORE + BOSTON * BUFFALO » 
* CHICAGO + CINCINNATI + CLEVELAND + DALLAS * 
* DETROIT » DOVER * HOUSTON *+ JERSEY CITY ° 
* LOS ANGELES + MINNEAPOLIS » NEW YORK + 
¢ PHILADELPHIA + PITTSBURGH * PORTLAND «+ 
¢ SAN FRANCISCO «+ SEATTLE + ST. LOUIS « 
* WASHINGTON + WILMINGTON > 


wT - 7S 
J he Sasicat Way 


To get up-to-the-minute information 
on a state's requirements covering 
incorporation, qualification, merger, 
amendment, dissolution, withdrawal 
and other corporate filings call or 
write to the nearest office of The 
Corporation Trust Company or CT 
Corporation System. You will find 
one in each of the above listed cities. 


Ten Lawyers Only. Without Charge. Cts Chace. 
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bood Insurance 


against missing a vital case 


L doa 


America’s Great LAW Encyclopedia 
is based on 


ALL 
the Case Law of your State 
and of the Nation 


AMERICAN LAW Book Co. Bnoonyn I, N. Y. 
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Labor Relations Law: 


Federal versus State Jurisdiction 


by William J. Isaacson - of the New York Bar (New York City) 


® In this article, Mr. Isaacson, the General Counsel of the Amalgamated Clothing 
Workers of America, discusses one of the most difficult phases of present-day la- 
bor law. Neither Congress nor the Supreme Court has clearly marked out the 
boundary between exclusive federal jurisdiction over labor relations and the juris- 
diction of the states. The whole problem is of the greatest interest and importance 


to lawyers who labor in this field. 





the areas that have been pre- 
empted by federal authority and 
thereby withdrawn from state power 
are not susceptible of delimitation by 
fixed metes and bounds. 


Mr. Justice Frankfurter, in Weber v. 
Anheuser-Busch, Inc., 348 U.S. 468, 
at 480. 


* With the passage of the Taft-Hart- 
ley Act in 1947 (61 Stat. 136, 29 
U.S.C. 151, et seq.), the problem of 
where to draw the line between au- 
thority exclusively reserved to the 
National Labor Relations Board and 
the federal courts and the author- 
ity which the states could continue 
to exercise took on new dimensions. 
Unlike the Wagner Act,’ where Con- 
gress was concerned only with pro- 
tecting the rights of employees to 
organize and to engage in concerted 
activities, the far-reaching Taft-Hart- 
ley amendments to the Wagner Act 
constituted a detailed and compre- 
hensive code for the regulation of 
labor management relations which 
affect commerce.? As the statute ex- 
tended federal regulation, so the 
length of the boundary line between 
the exclusive federal area and state 
authority was extended. The oppor- 


tunities for collision and conflict be- 
tween state and federal authorities 
were greatly increased.? Moreover, 
the boundary line not only became 
longer but, as it traversed new 
ground, more difficult to locate. 
The legislative history of Taft- 
Hartley shows that Congress, canvas- 
sing the entire field of labor-manage- 
ment relations, considered proposals 
which reached almost every practice 
and problem that had arisen in the 
field. Adopting some proposals, 
modifying others but rejecting still 
more,* Congress finally formulated 
a definition of rights, duties, liabili- 
ties and immunities; it selected what 
it considered to be the appropriate 
remedies and forums for their vin 


1. 49 Stat. 449. 

2. Whether the amendments best serve the 
aim of sound labor-management relations con- 
tinues to be the subject matter of debate. 
But debate as to Taft-Hartley lies outside the 
scope of this discussion 

3. This discussion is limited to the pre- 
emption problems arising out of Title I of 
the Labor Management Relations Act, the 
amendments to the National Labor Relations 
Act. It should be noted, however, that there 
are several other points under other titles of 
the statute at which federal and state exercise 
of power may parallel each other and con- 
flict. In addition to amending the National 
Labor Relations Act, the Labor Management 
Relations Act also deals with, among other 


dication. But, as the late Justice 
Jackson reminded us in the unani- 
mous Supreme Court opinion in 
Garner v. Teamsters Union, 346 
U.S. 485, 488, the Labor Management 
Relations Act “leaves much to the 
states, though Congress has re- 
frained from telling us how much”. 
It is to the imperfectly drawn stat- 
ute and its legislative history—to the 
congressional action and inaction— 
that we are compelled to go in the 
first instance to ascertain just “how 
much” has been exclusively reserved 
to the Federal Government and 
“how has been left to the 
states. 

Review of the statute and its legis- 
lative history discloses that Con- 
gress, when it enacted the Taft- 
Hartley Act, was aware of the gener- 
al principles of federal pre-emption. 

As early as 1820, the Supreme 
Court had concluded that where a 
field was pre-empted by the Federal 
Government there could be no state 


much” 


things, national emergencies (Sections 206 to 
210, inclusive), suits by and against labor or- 
ganizations for “violation of contracts be- 
tween an employer and a labor organization” 
(Section 301), regulation of welfare and re- 
tirement funds (Section 302), and damage 
suits for boycotts and jurisdictional disputes 
(Section 303). At all of these points there 
is a potentiality of conflicting rules and regu- 
lations between the state and federal authori- 
ties and a possible pre-emption issue. 

4. The Hartley Bill, H.R. 3020, which was 
passed by the House of Representatives but 
not by the Senate went far beyond the ulti- 
mate Taft-Hartley Act in the drastic restric- 
tions which it proposed to impose on union 
activities, including strikes and picketing. 
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regulation, that Congress must be 
deemed to have gone as far as it 
“thought right’’.5 Congress was 
aware, when it enacted the Taft- 
Hartley Act, that the Supreme Court 
had applied the pre-emption princi- 
ple even with respect to the very lim- 
ited Wagner Act (H.Rep. No. 245, 
80th Cong., Ist Sess., page 44, 1 Leg. 
Hist. 335), thereby precluding state 
regulation of representation ques- 
tions and state interference with em- 
ployee protected activities.® 

As a matter of fact, in 1951, at a 
time when the Supreme Court itself 
was not yet fully aware of the ex- 
tent of the problem which it faced 
in laying down the line between the 
state and federal spheres of opera- 
tion, the Court appeared to attrib- 
ute to Congress complete under- 
standing in this realm. The Court 
stated that Congress “knew full well 
that its labor legislation ‘pre-empts 
the field that the act covers insofar 
as commerce within the meaning of 
the act is concerned’. . .” Bus Em- 
ployees v. Wisconsin Board, 340 
U.S. 383, 398 (1951). 

But while Congress did not meas- 
ure up to this flattering appraisal 
of its foreknowledge, it was aware 
of the problem, and sought, in part 
at least, to act on that awareness. 
This is plain from the statutory pro- 
visions themselves. Thus, Congress 
decided that the states should be 
left free to apply more stringent 
restrictions upon security clauses 
than those provided in Section 
8(a)(3) of the Taft-Hartley Act. 
That decision was embodied in Sec- 
tion 14(b) of the amended National 
Labor Relations Act, a “special pro- 
vision” which, the House Committee 
explained, was necessary “to give 
to the states a concurrent jurisdic- 
tion in respect of closed shop and 
other union security arrangements” 
(H. Rep. No. 245, page 40 in 1 Leg. 
Hist. 331). Congress also knew that 
if it required dispute notices to be 
filed only with a federal concilia- 
tor, the effect might be to bar state 
conciliation and mediation services 
(Hearing before the Senate Commit- 
tee on Education and Labor, 80th 
Cong., Ist Sess. page 563). To avoid 


this result, Congress expressly pro- 
vided that notices be served on state 
as well as federal officials and out- 
lined in definitive fashion the re- 
spective roles which federal and 
state officials were to play in the 
area of the conciliation and media- 
tion (Sections 202 (c) and 203 (b) of 
Title II and Section 8 (d) (3) of Ti- 
tle I (29 U.S.C.A. § 158 (d) (3)). 
Another illustration is Section 
10 (a) of the amended National La- 
bor Relations Act (29 U.S.C.A. 
§ 160(a)) wherein Congress made 
provision for state participation in 
the effectuation and administration 
of the national labor policy to the 
extent that it considered such par- 
ticipation desirable. This section au- 
thorizes the Board to cede jurisdic- 
tion to state labor relations agencies 
over limited classes of “local indus- 
try” if the state law 
with the federal law. 

But these specific provisions cover 
only a segment of the long bound- 
ary line created by the far-reaching 
Taft-Hartley amendments. The fore- 
going statutory references actually 
reveal that Congress was not fully 
aware of the extent to which pre- 
emption principles would operate 
under the comprehensive changes in 
federal law which it was enacting. 
In short, Congress knew of pre- 
emption and of its application in the 
labor relations field in which there 
was limited pre-emption by the cir- 
cumscribed Wagner Act. 

Therefore, as with reference to 
statutory law generally, a “penum- 
bral area [which] can be rendered 
progressively clear only by _ the 
course of litigation” has been cre- 
ated. Weber v. Anheuser-Busch, su- 
pra at 480-481. We must look prin- 
cipally to the “course of litigation” 
in the Supreme Court of the United 
States to find—not what Congress ac- 
tually “intended”-but what it 
would have intended if it had con- 
sidered the matter. 

The burden of this discussion is 
first, to find, on analysis of judicial 
decisions on this point, how the 
courts, primarily the Supreme 
Court, are discharging their obliga- 
tions to render the penumbral area 


is consistent 
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progressively clearer; and, second, to 
what extent existing proc edures aid 
in securing swift and informed an 
swers as to the location of the 
boundary between state and federal 
authority. As a remaining question, 
assuming we find less than perfection 
upon consideration of the first and 
second questions, what can be done 
by state and federal authorities (ad. 
ministrative or judicial) to make for 
clearer and more expeditious defini 
tion of state and federal spheres? 


The Line as Now Drawn... 
Federal and State Authority 


The Supreme Court has spoken de 
cisively with reference to conduct 
proscribed under the Taft-Hartley 
Act. The Court has declared that 
this area is exclusively reserved to 
the federal board, in the first in 
stance, and thereupon to the fed 
eral courts, and that accordingly the 
area is closed to the states.” 

The foreclosure of state author 
ity in this area was first decided in 
Plankinton Packing Co. v. Wiscon- 
sin Employment Relations Board 
338 U.S. 953, 70 S. Ct. 491 (1950) 
where the Court held in a per cu 
riam opinion that proscriptions of 
the Wisconsin labor relations stat 
ute of the same tenor as those in 
the Taft-Hartley Act could not be en 
forced with reference to an employ 
er over which the National Labor 
Relations Board customarily exet 
cises jurisdiction. 

The principle thus enunciated 
with reference to employer unfait 
labor practices was carried over to 
union unfair labor practices in 
Garner v. Teamsters, 346 U.S. 485 
(1953) .8 

In the Garner case, a labor union 
peacefully picketed the premises ol 
an interstate trucking company in 
Pennsylvania. The picketing alleg 
edly had for its purpose the union 


5. Houston v. Moore, 5 Wheat. 1, 20-23 

6. Bethelem Co. v. State Labor Board, 330 
U.S. 767 (1947); Hill v. Florida, 325 U.S. 538 
(1945); see Rice v. Sante Fe Elevator Corp. 
331 U.S. 218, 236 (1947). 

7. But see discussion of United Construc- 
tion Workers v. Laburnum Construction Corp 
347 U.S. 656 (1954) infra. 

8. The more significant, if less precise, im- 
plications of the Garner decision with refer- 
ence to union conduct which is neither pro- 
tected nor proscribed is discussed infra. 
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ization of the company’s employees. 
“No controversy, labor dispute or 
strike was in progress, and at no 
time had [the company] objected 
to their employees joining the 
union” (Id, at 486). At the instance 


of the employer, a Pennsylvania 


equity court of original jurisdiction 


enjoined the picketing as in viola- 
tion of the state labor relations act. 
On appeal, the Supreme Court of 
Pennsylvania, although finding that 
the object of the picketing was to 
coerce the employer to coerce its 
employees to join the union, con- 
cluded that the “grievance fell with- 
in the jurisdiction of the National 
Labor Relations Board to prevent 
unfair labor practices” and therefore 
state remedies were precluded (373 
Pa. 19, 94 A. 2d 893). The United 
States Supreme Court upheld this 
position, stating: 

Congress has taken in hand this par- 

ticular type of controversy where it 

affects interstate commerce. In lan- 
guage almost identical to parts of the 

Pennsylvania statute, it has forbidden 

labor unions to exert certain types of 

coercion on employees through the 

medium of the employer [citing 8 

(b)2 and 8 (a) 3] (346 U.S. at 488). 

Congress did not merely lay down a 

substantive rule of law to be enforced 

by any tribunal competent to apply 
law generally to the parties . . . Con- 
gress evidently considered that cen- 
tralized administration of specially 
designed procedures was necessary to 
obtain uniform application of its sub- 

stantive rules and to avoid these di- 

versities and conflicts likely to result 

from a variety of local procedures 
and attitudes toward labor contro- 

versies (Id. at 490). 

In short, the Court has now un- 
reservedly concluded that even 
though state regulation would mere- 
ly duplicate the federal regulatory 
pattern it is potentially mischievous 
since it constitutes a fertile source 
of conflict and diversity growing out 
of different procedures and_atti- 
tudes.® 

But a word of caution is necessary 
at this juncture. As further discus- 
sion discloses, the fact that the con- 
duct in question may be fitted into 
the category of an unfair labor prac- 
tice does not automatically foreclose 
State action. Conduct which may be 


denominated an unfair labor prac- 
tice may nevertheless constitute con 
duct historically subject to state reg 
ulation and control and, as such, it 
may be an appropriate subject for 
continuing regulation by the several 
states. The foregoing underscores 
the fact that the dividing line be- 
tween state and federal authority 
cannot be marked off by the use of 


rigid rules. 


The Taft-Hartley Act... 
Some Protected Activities 
Likewise, activities protected by the 
Taft-Hartley Act constitute “concert- 
ed activity” within the protective 
grant contained in Section 7 of the 
Act, and, as such, fall outside the 
area over which the state has au 
thority to act legislatively or judi- 
cially. As the Supreme Court noted 
in its summarization of prior rulings 
in Weber v. Anheuser-Busch, Inc., 
348 U.S. 468, the Court, resting on 
the pre-emption postulate of the pre- 
Taft-Hartley decision in Hill v. Flor- 
ida, 325 U.S. 538 (1945), has de- 
clared that a state may not prohibit 
or condition the exercise of rights 
which the federal act protects. 

In Hill v. Florida, the state en- 
joined a labor union from function- 
ing until it had complied with cer- 
tain statutory requirements. The in- 
invalidated on the 
ground that the Wagner Act includ- 
ed a federally established right to 


junction was 


collective bargaining with which the 
injunction conflicted. 

In two post-Taft-Hartley cases, Bus 
Employees v. Wisconsin Board, 340 
U.S. 383 (1951), and Automobile 
Workers v. O’Brien, 339 U.S. 454 
(1950) , the Court struck down state 
statutory strike procedures on 
this same general ground. In the 
O’Brien case, statutory strike notic- 
es and referenda, and, in the Bus 
Employees case, compulsory arbitra- 
tion of public utilities, were struck 
down, as in conflict with, and a de- 
nial of, rights guaranteed under Sec- 
tion 7 of the Taft-Hartley Act.!° 

The machinery of the National 
Labor Relations Board for dealing 
with election and certification mat- 
ters is exclusive, and neither state 
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court, board nor other authority may 
encroach upon the federal domain. 
Even if the board has re- 
fused certification, the same result 


federal 


is reached if the business of the em- 
ployer is one over which the board 
would assert jurisdiction." 

But as has been noted, the Taft- 
Hartley Act the 
states, though Congress has refrained 
from telling us how much”. (Garner, 
supra, at page 488). So with reference 
to activity which constitutes mass 
picketing or violence as with refer- 
ence to activity over which the Court 
has concluded that control rests ex- 
clusively in the federal system, the 
controlling determinations are Su- 


“leaves much to 


preme Court decisions and several of 
such decisions rest on pre-Taft-Hart- 
ley Act postulates. 


In Allen Bradley Local v. Wis- 


9. Accord: Bldg. Trades Council v. Kinard 
Construction Co., 346 U.S. 933, 74 S. Ct. 373 
(1954), revg. 64 S. 2d 400. See also Capital 
Service, Inc. v. Labor Board, 347 U.S. 501 
(1954), and Weber v. Anheuser-Busch, Inc., 
supra. 

10. As pointed out in subsequent discussion 
(p. 418 ff. infra), Justice Frankfurter in the 
Anheuser-Busch summarization of prior rul- 
ings indicates that Garner might also fall into 
this category of protected activity. 

11. Bethlehem Co. v. State Board, 330 U.S. 
767 (1947); LaCrosse Tel. Corp. v. Wisconsin 
Board, 336 U.S. 18 (1949). 
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consin Board, 315 U.S. 740 (1942), 
the earliest case in this particular 
area, the conduct complained of in- 
volved mass picketing and threats 
of bodily injury to the person and 
property of the employees, matters 
traditionally within the police pow- 
er of the state in preserving the pub- 
lic safety and order and use of the 
streets and highways. The Supreme 
Court in upholding the state’s pow- 

declared that the situation was 
“not basically different from the 
common situation where a state takes 
steps to prevent breaches of the 
peace in connection with labor dis- 
putes” (page 751). 

This doctrine has on several oc- 
casions been restated and upheld by 
the Supreme Court. In Garner, su- 
pra, the Court, after first distinguish- 
ing Allen Bradley, reaffirmed that 
holding as follows (346 U.S. at 164) : 


We have held that the state still may 
exercise its historic powers over such 
traditionally local matters as public 
safety and order and use of streets 
and highways. 

So, too, as recently as April, 1955, 
in Anheuser-Busch, 348 U.S. at 477, 
the Supreme Court's latest pro- 
nouncement on this question, the 
Court cited Allen Bradley as an ex- 
ercise of authority which had not 
been exclusively absorbed by fed- 
eral enactments. 

Likewise, in International Union 
v. Wisconsin Board, (hereinafter re- 
ferred to as “Briggs-Stratton”), 336 


U.S. 245 (1949) , the Supreme Court, : 


by a five-to-four vote, equated re- 
current unannounced stoppages dis- 
ruptive of production, to which 
there no effective economic 
counter-measure by the employer, 
with violence and mass picketing 
and upheld the right of the state to 
regulate such activity.'* 

It was in that opinion that the 
Supreme Court declared that the 
Taft-Hartley Act “gives the Federal 
Board no authority to prohibit or 
to supervise the activity which the 
State Board has here stopped nor to 
entertain any proceeding concern- 
ing it, because it is the objective 
only and not the tactics of a strike 
which bring it within the power of 


was 


the Federal Board [at 253]”. There- 
fore, the Court concluded: 

While the Federal Board is empow- 

ered to forbid a strike when and be- 

cause its purpose is one that the Fed- 
eral Act made illegal, it has been 
given no power to forbid one because 
its method is illegal—even if the ille- 
gality were to consist of active or 
threatened violence to persons or de- 
struction of property. Policing of such 
conduct is left wholly to the states 

{at 253).18 . . . This conduct is gov- 

ernable by the state or it is entirely 

ungoverned [at 254]. 

Actually, however, this is a du- 
bious ground on which to rest state 
authority. The activity complained 
of in the Allen Bradley and Briggs- 
Stratton cases might well fall with- 
in the ambit of the Taft-Hartley Act 
proscriptions. Section 8(b) (1) of 
the Taft-Hartley Act now gives the 
National Labor Relations Board 
broad regulatory powers with ref- 
erence to strike methods.1* The 
type of conduct which the Board has 
found to constitute unfair labor 
practices within the meaning of Sec- 
tion 8(b) (1) (A) includes mass 
picketing,’® obstruction of streets 
and highways so as to prevent in- 
gress to or egress from a_ plant,!® 
threats to employees,!? assaults on 
employees,!8 and destruction of plant 
property.1® In Laburnum (see in- 
fra) , the Supreme Court “assumed” 
that the union’s use of threats of 
violence on a picket line to make 
employees join the union was a vio- 
lation of Section 8 (b) (1) (A). 

As a matter of fact, the conduct 
complained of in Briggs-Stratton 
might have constituted a refusal to 


bargain under still another provi- 
sion of the Taft-Hartley Act, Section 
8 (b) (3). In that case the Supreme 
Court acting without the aid of a 
National Labor Relations 
Board determination, focused its at- 


prior 


tention upon whether or not the ac- 
tivity was protected and thus failed 
to consider whether the activity was 
proscribed. 

Since the federal statutory pro. 
scriptions may very well be appli- 
cable, state authority over the kind 
of activity involved in Allen Brad. 
ley and Briggs-Stratton should not 
be based on the assertion that the 
activity is ungoverned by federal 
law. As the foregoing demonstrates, 
whether the activity is governed or 
ungoverned demands statutory in- 
terpretations which only the labor 
board is competent to make. If state 
authority in the first instance is to 
be preserved, a sounder basis for up- 
holding its exercise must be found. 
It is in this context that we exam. 
ine the Supreme Court’s holding 
in the Laburnum case. 


State Tort Law... 
Suits for Damages 


The Supreme Court, at the same 
term that Garner was decided, ap- 
peared to withdraw from the broad 
rule announced in that case suits 
for damages even though such dam- 
ages were sought because of a tort 
which also constituted an unfair la- 
bor practice. United Construction 
Workers v. Laburnum Construction 
Corp., 347 U.S. 656 (1954). 

In that case a construction cor- 
poration brought a common law 





12. In the O’Brien case, 339 U.S. at 459, the 
Court distinguished the Briggs-Stratton case 
on the ground that Briggs-Stratton was not 
concerned with a traditional peaceful strike 
for higher wages. The Court declared that the 
“employees’ conduct there was a new tech- 
nique for bringing pressure upon the employ- 
er ... regarded as ‘coercive’, similar to the 
sitdown strike ... and to the labor violence 
held to be geste to state police control in 
Allen Bradley . 

13. On the Sete of the above quoted lan- 
guage, it has been suggested that a possible 
line of distinction between these cases and the 
cases in which the Supreme Court has fore- 
closed state regulation is that in these cases 
the illegality is predicated upon tactics or 
methods employed rather than the objective 
of the activity. Cox, Federalism in the Law of 
Labor Relations, 67 Harv. L. Rev. 1297, 1313 
(1954). 

14. Section 8 (b)(1) makes it an unfair 
labor practice for a labor organization ‘‘(1) to 
restrain or coerce (A) employees in the exer- 
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cise of the rights guaranteed in Section 7 

** Section 7 reads: “Employees shall have 
the right to self-organization, to form, join, 
or assist labor organization, to bargain collec- 
tively through representatives of their own 
choosing, and to engage in other concerted ac- 
tivities for the purpose of collective bargain- 
ing or other mutual aid or protection, and 
shall also have the rights to refrain from any 
or all of such activities ....” 

15. Matter of Cory Corp., 84 N.L.R.B. 972. 

16. Sunset Line and Twine Co., 79 N.L.RB. 
487; Smith Cabinet Mfg. Co., 81 N.L.R.B. 886; 
Colonial Hardwood Flooring Co., 84 N.L.RB 
563; Cory Corp., Supra; Irwin Lyons Lumber 
Co., 87 N.L.R.B. 54. 

17. Perry Norvell Co., 80 N.L.R.B. 225; 
North Electric Mfg. Co., 84 N.L.R.B. 136; Sun- 
set Line and Twine Co., supra; Colonial 
Hardwood Flooring Co., supra; Smith Cabinet 
Mfg. Co., supra. 

18. Conway’s Express, 87 N.L.R.B. 972. 

19. North Electric Mfg. Co., supra. 
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tort action for damages against the 
union in a Virginia state court. The 
facts, as concluded by the Virginia 
Supreme Court, were that upon re- 
fusal of the union’s demand that 
the employees join the union and 
the employer recognize it, the union 
engaged in tortious misconduct con- 
sisting of “violent and abusive” ac- 
tions which “put these employees in 
fear of their lives and safety”. As 
noted above, the Supreme Court as- 
that the 
threats on the picket line to force 


sumed union’s use of 
employees to join the union con- 
stituted a violation § of 
8(b) (1) (A) of the Act. 
The Supreme Court, assertedly 


Section 


resting on the language contained 
in Garner, declared (at 665):*° 


To the extent that Congress pre- 
scribed preventive procedure against 
unfair labor practices, that case rec- 
ognized that the Act excluded con- 
flicting state procedure to the same 
end. To the extent, however, that 
Congress has not prescribed proce- 
dure for dealing with the consequenc- 
es of tortious conduct already com- 
mitted there is no ground for con- 
cluding that existing criminal penal- 
ties or liabilities for tortious conduct 
have been eliminated. The care we 
took in the Garner case to demon- 
strate the existing conflict between 
state and federal administrative rem- 
edies in that case was, itself, recogni- 
tion that if no conflict had existed, 
the state procedure would have: sur- 
vived,21 
* — * 

The Labor Management Relations 

\ct sets up no general compensatory 

procedure (page 669). 

Weighing heavily with the Court 
was its expressed feeling that the 
“federal preventive administrative 
procedures are impotent or inade- 
quate”. 

But this distinction between pro- 
spective and 
remedies retrospective in operation, 
overlooks what Garner stressed, the 
need “to avoid these diversities and 


injunctive remedies 


nflicts likely to result from a va- 
ty of local procedures and atti 
les” toward labor controversies 

ich “Congress has taken in hand”. 
Garner at pages 490 and 488) . The 
ned for uniformity in both policy 


and administration is completely 


by-passed by this kind of mechanis- 
tic thinking—the “controversy which 
Congress has taken in hand” be- 
comes as much the subject of di- 
versity and conflict in a state court 
damage suit as in an injunction 
suit. As Justice Douglas expressed 
it, in his dissenting opinion in La- 
burnum (page 671): 

If the parties not only have the rem 
edy Congress provided but the right 
to sue for damages as well, the con- 
troversy is not settled by what the 
federal agency does. It drags on and 
on in the courts, keeping old wounds 
open, and robbing the administrative 
remedy of the healing effects it was 
intended to have.... 

It was suggested in advance of the 
Supreme Court decision in Labur- 
num that the state court decision in 
that case could be upheld on the 
ground that the state’s exercise of 
authority rested on a rule of gen- 
eral application based on considera- 
tions not confined to labor rela- 
tions.22 As a matter of fact, the 
Court indicated at one point, al- 
beit somewhat uncertainly, that it 
might also be thinking in such terms 
when it concluded its opinion as 
follows: 

If petitioners were unorganized pri 

vate persons, conducting themselves 

as petitioners did here, Virginia 
would have had undoubted jurisdic- 
tion of this action against them. The 
fact that petitioners are labor organi- 
zations, with no contractual relation- 
ship with respondent or its employees 

provides no reasonable basis for a 

different conclusion. 

It may well be that Laburnum 
is nothing more than a restatement 
of the that 
states may continue to exercise their 


now-familiar doctrine 
authority with reference to miscon- 
duct involving violence despite the 
fact that the misconduct is in vio- 
lation of 
Weber v. 


labor act. In 
Anheuser-Busch, supra, 
Justice Frankfurter, while describ- 
ing Laburnum as a case involving 


the federal 


a remedy without parallel under the 
federal act, also emphasized that La- 
burnum was an action “based on 


violent conduct” (348 U.S. at 477 


and 481). Thus, the question re- 
mains unsettled whether a state may 


award damages in a case involving 
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peaceful picketing which also con 
stitutes an unfair labor practice. 


A Penumbral Area... 
Authority Not Specified 


As the above demon- 
strates, the Supreme Court has now 


had several 


discussion 
occasions to fix the 
boundary between federal and state 
areas in the field of labor relations. 
As a result, it is now relatively plain 
that the state is generally without 
authority to duplicate or parallel 
federal statutory proscriptions, (ex- 
cept where state remedy lies in dam- 
age for past violence) or to pro- 
hibit or limit the exercise of rights 
which the federal Act protects. In 
these areas, the statutory policies 
and procedures are generally free of 
state restraint and interference. 

But it cannot now be said that 
the penumbral area—the area in 
which the conduct is neither pro- 
scribed nor protected by the statute 

has been rendered “progressively 
clear” by pronouncements of the Su 
preme Court in the term most re- 
cently concluded. 

Heretofore, in U.A.W. v. O’Brien, 
supra, 339 U.S. 454 (1950), and in 
Bus Employees v. Wisconsin Board, 
340 U.S. 383 (1951), the proponents 
of the broad pre-emption doctrine 
that Congress has assumed exclu- 
sive control of the whole area of 
labor combat had received great en- 
couragement from the Supreme 
Court. In the O’Brien case, the Su- 
preme Court, buttressing its hold- 
ings that the State of Michigan could 
not condition the legality of a peace- 
ful strike for higher wages upon ma- 
jority vote, declared that this re- 
quirement 


“was contained in the 





20. In Garner, the Court appropriately noted 
that “Congress did not merely lay down a 
substantive rule of law to be enforced by a 
tribunal competent to apply law generally to 
the parties. It went on to confide primary in- 
terpretation and application of its rules to a 
specific and specially constituted tribunal 

..” (346 U.S. at 490). 

21. The Court also adverted to the private 
nature of damage actions as “distinguishing 
them in a measure from the public nature of 
the regulation of future labor relations under 
federal law” (at 665). Contrast the kind of 
thinking suggested by such a distinction with 
Justice Jackson’s discussion of the nature of 
private and public rights set forth in Garner 
(at 492-500). 

22. Cox, Federalism in the Law of Labor Re- 
lations, 67 Harv. L. Rev. 1297, 1322-1323. 
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Bill which passed the House of Rep- 
resentatives, but the Act as finally 
adopted deliberately refrains from 
imposing the prerequisites of major- 
ity approval in each of its refer- 
ences to strike votes” (339 U.S. at 
158). “The legislative history,” con- 
the Court, “demonstrates 
that this proposal was rejected on 


cluded 


the merits and not because of any 
desire to leave the states free to 
adopt it.” 339 U.S. at 458, at note 5. 

Likewise, in the Bus Employees 
case, the Supreme Court, in barring 
Wisconsin from curtailing the right 
to strike in public utilities and sub- 
stituting compulsory arbitration in 
lieu thereof, concluded that a pro- 
posal “closely resembling the pat- 
tern of the Wisconsin Act” was be- 
fore Congress in 1947, and it “was 
rejected by Congress as being in- 
consistent with its policy in respect 
to enterprises covered by the Fed- 
eral Act, and not because of any 
desire to leave states free to adopt 
it’, 340 U.S. at 394-395. Thus the 
Court placed heavy reliance upon 
what Congress considered and _ re- 
jected as well as upon what Con- 
gress considered and accepted. Such 
pronouncements are most significant 
with reference to a statute which, as 
noted above, came after a congres- 
sional survey of the entire field of 
labor-management relations. 

But it was in Garner that the 
Court expressed this broad pre- 
emption principle in clear and un- 
equivocal terms. The Court, after 
making the limited conclusion that 
duplicatory state procedures would 
be stricken down, declared: 

The detailed prescription of a proce- 

dure for restraint of specified types of 

picketing would seem to imply that 
other picketing is to be free of other 
methods and sources of restraint. For 
the policy of the National Labor- 
Management Relations Act is not to 
condemn all picketing but only that 
ascertained by its prescribed process- 
es to fall within its prohibitions. Oth- 
erwise it is implicit in the Act that the 
public interest is served by freedom 
of labor to use the weapon of picket- 
ing. For a state to impinge on the 
area of labor combat designed to be 
free is quite as much an obstruction 
of federal policy as if the state were 
to declare picketing free for purposes 


or by methods which the federal Act 
prohibits. [346 U.S. at 499-500]. 


had contained no fur- 
ther statement, it would have been 
unreservedly clear that the Court 
had accepted the concept that the 


If Garner 


entire area in which Congress acted 
But 
further state- 
ments. It also looked backwards in 
the direction of Allen Bradley and 
Briggs-Stratton when the Court said 
(at 488) : 


This is not an instance of injurious 
conduct which the National Labor 
Relations Board is without express 
power to prevent and which there- 
fore either is “governable by the state 
or it is entirely ungoverned.” In such 
cases we have declined to find an 
implied exclusion of state powers. 


was foreclosed to state action. 


Garner did contain 


Whether this truly represents a 
state of judicial ambivalence or 
whether it represents a_ ritualistic 
bow and judicial tip of the hat to a 
discarded doctrine cannot be ascer 
tained from the Garner opinion. Nor 
have the pre-emption cases which 
have followed Garner furnished any 
leads on which to base an informed 
answer to this question. 

On the contrary, Laburnum, as 
noted above, while not treating of 
the problem in terms of these clas- 
sic pre-emption arguments, general- 
ly reflected the philosophy of those 
who advocate shrinking the area ex- 
clusively reserved to the Federal Gov- 
ernment. Thus, the majority of the 
Court in Laburnum, expressing it- 
self in the terms of those who would 
constrict the Federal Government’s 
exclusive domain, declared (347 
U.S. at 666) : 

The 1947 Act has increased, rather 
than decreased, the legal responsibili- 
ties of labor organizations. Certainly 
the Act did not expressly relieve la- 
bor organizations from liability for 
unlawful conduct. 

In its latest decision, in Anheuser- 
Busch, the Court has failed to meas- 
ure up to its obligation to bring 
about a greater degree of clarity 
and understanding in this field. 

The main holding in Anheuser- 
Busch is unambiguous. The Court 
overturned the Missouri Supreme 
Court’s injunction of union picket- 
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ing carried on for the purpose of 
compelling the employer to enter 
into a contract not to employ other 
than union construction and install- 
The 


court had rested its ruling on the 


ation employees. Missouri 
ground that the picketing was in 
violation of the state restraint of 
But the Supreme 
Court, expressly rejecting the em. 


trade statute. 
ployer contention that this case was 
distinguishable from Garner be. 
cause there the state and Congress 
were both attempting to regulate 
labor relations, declared (348 U.S, 
at 480) : 
Controlling and therefore supersed- 
ing federal power cannot be curtailed 
by the state, even though the ground 
of intervention be different than that 
on which federal supremacy had been 
exercised.23 
It has now been made plain that 
federal not be 
made to turn upon the denomina- 
tion of the state statute under which 


the state purports to act. 


pre-emption — will 


But, in addition, the Court went 
to great lengths to catalogue all of 
the prior Supreme Court cases in 
the field. In terms of one of the 
main areas of existing debate, the 
area embracing activities which are 
neither proscribed nor protected, this 
summarization adds little. The 
Court apparently divides the field of 
pre-emption into two areas—pro- 


scribed and_ protected conduct. 


Thus, in this classification of prior 
Supreme Court decisions, the Court 
listed the sweeping Garner language 


quoted above under the heading of 
“protected activities”. 

The Court continues throughout 
the opinion to speak in terms of 
these two areas of pre-emption and, 
in conclusion, declares: 

where the conduct if not pro- 
hibited by the federal Act, may be 
reasonably deemed to come within 
(Continued on page 483) 





23. On the authority of Anheuser-Busch the 
Supreme Court one week later struck down in 
a brief per curiam opinion a Kentucky court's 
injunction of union conduct because it vio- 
lated a state law requiring common carriers 
and their employees to furnish services to the 
public without discrimination. General Drivers 
v. American Tobacco Co., 348 U.S. 978. In re- 
versing the state court decision, the Supreme 
Court ruled that the state law did not furnish 
a basis for an injunction ordering an em- 
ployee of a carrier to cross a picket line set 
up by a striking union of an interstate plant. 
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“Motorism”, Not “Pedestrianism”: 


Compensation for the Automobile’s Victims 


by Robert S. Marx + of the Ohio Bar (Cincinnati) 


®" The February issue of the Journal carried an article by Lewis C. Ryan and 
Bruno H. Greene strongly opposing the substitution of the principle of “liability 
and limited compensation without fault” for the legal principle of “no liability 
without fault”. Mr. Ryan and Professor Greene were writing in reply to an 
article by Judge Samuel Hofstadter, of New York, which appeared last fall in 
the Saturday Evening Post. Judge Marx takes issue with the facts and the 
conclusions of the February article and undertakes to demonstrate that the pro- 
posed plan of compensation insurance is much to be preferred to the present 


system. 





®" This is an answer to the mislead- 
ing and misnamed article “Pedestri- 
anism: A Strange Philosophy”, 
which appeared in the AMERICAN 
Bar AssOCIATION JOURNAL in Febru- 
ary, 1956. That article opposes any 
plan to insure prompt compensation 
to the innocent victims of automo- 
bile accidents and labels all such 
plans as “Utopian and impractica- 
ble’. The title “Pedestrianism” and 
the argument which follows endeav- 
or to create the impression that most 
automobile accidents are caused by 
either pedestrians or passengers and 
charges that the plan to require au- 
tomobile owners to insure compen- 
sation to their victims would put 
“owners and operators in a semi- 
outlaw class.... To impose upon 
them all, collectively, a vicarious re- 
sponsibility for the faults of pedes- 
trians and passengers.” The authors 
of this strangely entitled article even 
speak as if most 
caused by 


‘running into the rear of slowly 


accidents 
“drunken” 


were 
pedestrians 


moving cars”. Try to picture a pe- 
destrian, drunk or sober, running 
after and into the rear of an auto- 
mobile! 

The truth is that pedestrians are 
involved in relatively few automo- 
bile accidents and the innuendo that 
auto accidents are mostly due to the 
fault of pedestrians or passengers is 
incredible nonsense. In 1955, auto- 
mobile accidents caused 38,300 
deaths and 1,350,000 injuries, and 
cost a total of $4,700,000,000.1 Au- 
tomobile accidents within the past 
fifty years have resulted in a total of 
more than a million fatalities and 
about 45,000,000 injuries.2 Of this 
staggering total less than 15 per cent 
involved pedestrians.’ The very title 
of the article, ‘““Pedestrianism”, and 
the inference that pedestrians are 
to blame for the carnage caused by 
automobiles on overcrowded 
highways indicate the bias of the 
authors and their lack of scientific 
background. The fact is that “Mo- 
torism”’, not “Pedestrianism”’, is re- 


our 


sponsible for the social problem cre- 
ated by the ever-increasing number 
of uncompensated automobile acci- 
dents involving death and injury. 


An Associated Press dispatch, 


which appeared in the same month 
as the JouRNAL article, relates that 
New York has embarked on the 
greatest traffic crackdown in its his- 
tory, and continues: 


It is a showdown battle against 
death, injury and destruction by auto- 
mobiles. The attack is pinpointed to- 
ward the precise cause of it all, The 
Errant Motorist. The necessity for the 
unprecedented undertaking is suc- 
cinctly stated by Mayor Wagner, “An 
alarming increase of vehicular acci- 
dents on this city’s streets.” Figures 
show 652 persons were killed in traffic 
accidents on this city’s streets during 
1955, nearly ten per cent above the 
previous year. The toll of injuries rose 
to 45,591, about five percent greater 
than in the year before. For years all 
figures have been moving upward. 
Since the year began, traffic tickets 
have been handed out in record thou- 
sands expected to exceed by far last 
year’s total of 1,700,000, which brought 
in fines of nine and a half million 
dollars. 


Throughout America similar con- 





1. See figures released by National Safety 
Council, Chicago, Illinois, February 1, 1956. 

2. THe Passtnc Scene, Travelers Insurance 
Company, 1954. 

3. See any edition of Accent Facts, pub- 
lished annually by the National Safety Coun- 
cil. See also Tue Passtnec Scens, supra, note 2. 
These publications reveal that a higher per- 
centage of pedestrians are involved in death 
cases than in injury cases; the above percent- 
age represents the average of all cases. 

4. See New Yorx Tres, February 8, 1956. 
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Motorism 


ditions prevail. Not only traffic 
courts but hospitals and welfare so- 
cieties are crowded with the victims 
of automobile accidents who are un- 
able to secure prompt and adequate 
compensation. The courts are help- 
less to deal with this problem. The 
undeniable facts are that in our met- 
ropolitan centers where the need is 
greatest the delay in bringing auto- 
mobile accident claims to trial is 
measured not in months, but in 
years.5 Four years ago, Life exposed 
the tragic delay in Chicago where it 
then took about four years before 
the victims of an automobile acci- 
dent could be heard in court.® De- 
spite this sensational exposé, condi- 
tions have not improved. In New 
York City, Judge Peck, the Presiding 
Justice of the Appellate Division, in 
a startling address to lawyers, en- 
titled “Pillars of Justice’,” told of 
the delay of three to four years in 
New York before the injured vic- 
tims of automobile accidents or the 
dependents of the dead could be 
heard. He said this was an explosive 
statistic in terms of the human trage- 
dy involved. Agitation for changes 
in procedural methods and for more 
judges have not been successful in 
breaking the log jam which clogs the 
courts, and it still takes from three to 
four years before victims of automo- 
bile accidents can be heard by a 
court and jury in most metropoli- 
tan centers. The well-documented 
facts prove that the present liability 
system—based upon the necessity of 
finding a financially responsible de- 
fendant, then bringing a lawsuit and 
proving liability—is unable to cope 
with the vast social. problem caused 
by the millions of accidents and mil- 
lions of resulting victims.? The com- 
plete breakdown of the liability sys- 
tem which was evident a quarter of 
a century ago has been emphasized 
and intensified by subsequent events. 
The vast numbers of the injured 
and the dependents of the dead who 
are unable to get prompt compensa- 
tion under the present system create 
a social and economic problem 
which requires a social and econom- 
ic solution. The solution generally 
approved by all of those who have 
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made a careful, factual and actuarial 
study is a plan of compensation in- 
surance, which will provide prompt 
payment for medical and hospital 
expenses and reasonable compensa- 
tion for the victim and will also pro- 
tect the motorist.® 


A Factual Survey... 
Columbia University Study 


The authors of “Pedestrianism” at- 
tack the Columbia University study. 
It is therefore important to set forth 
some facts about the Columbia 
study.!° The evils of the personal in- 
jury system were so glaring as far 
back as 1930 that one of our largest 
foundations made a substantial grant 
to an impartial committee to study 
the entire problem of automobile 
accident compensation. This factual 
study was made by the Columbia 
University Council for Research in 
the Social Sciences, under the direc- 
tion of a committee of leading jur- 
ists and actuarial consultants.1! That 
Committee studied the facts in con- 
nection with 8,849 actual 
where the victim of an automobile 
accident had been killed or suffered 
serious personal injury. The pur- 
pose of the study was to find out the 
extent of the pecuniary loss to the 
individual or next of kin, how much 
compensation, if any, was actually 
recovered, the period of delay in- 
volved, the costs of medical and hos- 
pital services, and the extent to 
which compensation was diminished 
by contingent fees paid to lawyers 


cases 


and the economic and social impact 
of the accident during the period of 
delay.!? 

It is important to understand that 
such facts can only be determined 





5. See Why Justice Is Slow in the United 
States, U. S. News anp Wortp Report, October 
28, 1955. 

6. See Lire, November 10, 1952. 

7. The Pillar of Justice, address by Judge 
David W. Peck, presiding justice, Appellate 
Division, First Department, January 14, 1952. 

8. Hofstadter, Let’s Put Sense in Our Acci- 
dent Laws, Saturpay Eventnc Post, October 
22, 1955. 

9. In this connection, the reader is referred 
to a few of the prior articles by the author. 
See, for example, Compulsory Compensation 
Insurance, 25 Cor. L. Rev. 164 (1925); Let’s 
Compensate, Not Litigate, Freperation or In- 
SURANCE JOURNAL QUARTERLY (1953); and Com- 
pensation Insurance for Automobile Accident 
Victims, 15 Onro Sr. L. J. 134 (1954). 

10. Report by the Committee To Study Com- 


by actual contact or interview with 
the injured victim or his family and 
by an investigation of the actual 
court records in cases where a trial 
was had. Official records may show 
the number of automobiles on the 
streets, the number of accidents, the 
number of injuries, the number of 
deaths and the type of accident, 
whether involving a collision, an 
intersection or a pedestrian. How- 
ever, these official records are of little 
value in assessing the social and eco- 
nomic loss and the impact of an 
automobile accident upon the wage 
earner and his family. The economic 
and social facts are a necessary pret- 
ace to any sound appraisal of the 
necessity for automobile accident in 
surance and can only be ascertained 
by the type of case history secured 
by the Columbia Committee. The 
apologists for the present liability 
system have made no such investi- 
gation and their arguments are not 
based upon facts, but upon outdated 
legal and political theories. For ex- 
ample, the authors of the article on 
“Pedestrianism” rely upon the “wis- 
dom and full applicability of the 
rule announced by Holmes in 1881” 
at a time when the automobile had 
not even been invented and twenty- 
five years before Workmen’s Com- 
pensation insurance was adopted. 
Based upon data “derived not on- 
ly from official sources and insurance 
company records but from a first- 
hand study of 8,849 cases of per- 
sonal injury or death in different 
parts of the United States and from 
large numbers of original court rec- 
ords”, the Columbia Committee stat 
ed its conclusions as follows: 
The generally prevailing system of 
providing damages for motor vehicle 
accidents is inadequate to meet exist- 





pensation for Automobile Accidents to the 
Columbia University Council for Research in 
the Social Sciences. 

11. With regard to the Columbia report, 
Governor Robert B. Meyner of New Jersey 
has said that it is one of “the most significant 
documents which have appeared in recent 
years. It is more than a collection of facts and 
figures. It is a revelation. Written in language 
that anyone can understand, it states in im- 
pressive fashion the destruction wrought an- 
nually by the motor car, and the consequenc- 
es of this destruction, both to the victims and 
to the community.” 

12. The Columbia report found that in mo- 
tor vehicle accident cases, “Usually the at- 
torney takes the case on a contingent basis 
and charges from 25% to 50% of the gross re- 
covery as his fee.” 
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ing conditions. It is based on the prin- 
ciple of liability for fault which is 
dificult to apply and often socially 
undesirable in its application; its ad- 
ministration through the courts is 
costly and slow, and it makes no pro- 
vision to ensure the financial respon- 
sibility of those who are found to be 
liable. 


The data obtained from the case 
studies indicate that uninsured owners 
of motor vehicles as a class pay for 
only a very small proportion of the 
damage which their motor vehicles 
cause. Financial responsibility laws do 
little to correct this injustice... . 

The Committee believes that the 
remedy must go further than the com- 
pulsory liability insurance law, and 
that no system based ‘on liability for 
fault is adequate to meet existing con- 
ditions. The Committee favors the 
plan of compensation with limited 
liability and without regard to fault, 
analogous to that of the Workmen's 
Compensation laws. Such a_ plan 
would eliminate the use of the prin- 
ciple of negligence, would place the 
burden of economic loss on the owner 
or operator to whose activity the loss 
is chiefly due, would provide for an 
equitable distribution of the insur- 
ance fund according to the extent of 
the economic loss, and would provide 
a prompt remedy at small cost to the 
injured person or his family. ‘The 
operation of such a plan would be ot 
special benefit in the majority of cases 
of serious injury or death. The Com- 
mittee believes that such a compensa- 
tion plan would be workable, that its 
cost to motor vehicle owners need not 
be unreasonable and that it would 
not violate the due process clause of 
the federal constitution. 


The authors of “Pedestrianism” 
imply that the members of the Com- 
mittee were Utopian theorists who 
dwelt in the “Halls of Ivy”. Were 
they? The Chairman was Arthur A. 
Ballantine,!* former Assistant Secre- 
tary of the Treasury and a law part- 
ner of Elihu Root; Charles E. Clark, 
then Dean of Yale Law School and 
now Chief Judge of the United 
States Court of Appeals for the 
lhird Circuit; Horace Stern, now 
Chief Justice of the Supreme Court 
of Pennsylvania; Henry W. Taft, a 
distinguished New York Lawyer and 
a brother of William Howard Taft; 
Miles M. Dawson, noted insurance 
actuary; Ogden L. Mills, former Un- 


der Secretary of the Treasury; Wil- 
liam A. Schnader, Attorney General 
of Pennsylvania and author of the 
Pennsylvania Workmen’s Compensa- 
tion Law, and formerly President of 
the National Conference of Commis- 
sioners on Uniform State Laws: Ber- 
nard L. Shientag, a Justice of the 
Supreme Court of New York and 
formerly a Commissioner of Labor 
of the State of New York; Professor 
Walter F. Dodd, prominent constitu- 
tional lawyer; Victor J. Dowling, for- 
merly Presiding Justice of the Appel- 
late Division of the Supreme Court 
of New York; Henry S. Drinker, Jr., 
of the Philadelphia Bar, Chairman 
of the American Bar Association 
Committee on Professional Ethics; 
William Draper Lewis, then Director 
of the American Law Institute; and 
the author, who was then a Judge of 
the Superior Court of Cincinnati. 
This Committee reached the conclu- 
sions above set forth after more than 
three years of study and consultation. 
They were unanimous! Their opin- 
ion should have weight with the con- 
servative and practical members of 
the Bar who are sincerely interested 
in improving the administration of 
justice. The factual study and report 
of this Committee were published on 
February 1, 1932, in a volume of 
300 pages and remains today the 
standard and basic authority on the 
entire subject. The intolerable evils 
of the personal injury system, con- 
demned by the Committee, have 
only changed for the worse. The 
economic distress has increased. The 
number of accidents and deaths has 
multiplied in geometrical propor- 
tion. The economic loss due to un- 
compensated damages is now mea- 
sured by hundreds of millions of 
dollars. The desirability of compul- 
sory compensation insurance, so 
evident in 1932, is an urgent neces- 
sity today. 

Since 1932 there have been several 
impartial studies of the same subject. 
Each has verified the conclusions of 
the Columbia Committee. In 1952, 
Professor Fleming James and his as- 
sociates at Yale Law School made a 
factual study of actual cases in Con- 
necticut, under the title “Compen- 








Robert S. Marx has been practicing law 
since 1910 except for a period during 
World War I when he served with the 
357th Infantry, 90th Division. He was 
awarded the Distinguished Service Cross 
for valor in action. He was instrumental 
in founding the Disabled American 
Veterans, of which he was the first na- 
tional commander. He was elected 
judge of the Superior Court in Cincin- 
nati in 1920, and served on the Bench 
for six years during which time he pre- 
sided over the trial of several hundred 
automobile accident cases. 





sation for Auto Accident Victims: A 

Story of Too Little and Too Late”.™ 

The authors explain that: 
This article was written to acquaint 
the public with a problem so serious 
that it deserves the attention of every 
body. The facts presented show that 
those who are injured in an automo- 
bile accident by an uninsured defend- 
ant are hardly ever able to recover 
resulting financial losses. While those 
who find the defendant insured usual- 
ly recover something, there still may 
be a two-year wait before compensa- 
tion is paid,—a burden that has 
caused great hardship. The fact of 
crucial import is that the group hit by 
uninsured drivers is appallingly large, 
far larger than most would imagine; 
and there has been little improvement 
of this situation over the past twenty 
years. That the data presented in 
the article call for an immediate re- 
evaluation of our entire procedure for 
taking care of auto accident victims 
is in line with the best informed 
opinion in the country. 





13. In reply to a contrary inference in the 
article on “Pedestrianism”, Arthur Ballantine 
has advised the author that he is “certainly 
still in agreement with the conclusions of the 
Columbia Committee”. 

14. See 26 Conn. Bar Journnwat 70 (1952). 
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Motorism 


The Yale study concluded that: 


The case of automobile accidents 
was felt to be so nearly analogous to 
factory accidents in this respect that 
those who made the Columbia study 
concluded that it called for a similar 
solution. ‘This would mean that com- 
pensation in nearly all cases would be 
certain (though limited in amount) 
and not dependent on fault. Such a 
system could be administered speedily 


through tribunals like our workmen’s 


compensation commissioners, — thus 
eliminating delay in accident cases 


and also in those cases which re- 
mained on the ordinary court docket. 
In coming to such a conclusion other 
factors were besides the 
factual results of the study. But these 
facts pose the problem. The present 
study shows that the same facts and 
the same problem are still with us to- 
day. We submit that they call for the 
same steps to be taken—that were of- 
fered in the Columbia Report. Only 
by such action will we be able finally 
to rid ourselves of the senseless eco- 
nomic hardship that now goes hand in 
hand with automobile accidents. 


considered 


A more recent study was made in 
Philadelphia by Temple University, 
School of Business and Public Ad- 
ministration. This study showed 
that up to 35 per cent of automobile 
accidents were caused by uninsured 
motorists and that uninsured motor- 
ists Cause a much greater proportion 
of accidents than insured motorists. 
It found that a large amount of the 
loss due to automobile accidents is 
never recovered and that, although 
the fiction of liability based upon 
fault continues,!® 

Accidents are currently being ad 
justed for setthement on some basis 
other than absolute liability. . . . Set- 
tlement amounts have little equity as 
between groups, injuries and circum- 
stances, varying most with litigation. 

The attitude of insurers calling 
for “buying” little as 
possible and the deterioration of the 
application of strict legal principles 
of liability to settling such cases has 

given rise to increased litigation. .. . 

There 


claims for as 


need for a clear-cut 
decision on the question of liability, 
with possible new approaches or new 


is real 


types of coverage, as for example, a 
compensation form, being developed 
to handle most claims, depending up- 
on the decision. 


The Temple University study fur 
ther found that “Some company and 
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some attorney attitudes favor the de- 
velopment of a compensation cover- 
age to help meet the present liability 
situation.” 

There is no gainsaying the fact 
that every impartial study of the case 
histories of persons injured and 
killed by automobile accidents has 
arrived at the same conclusion as 
Columbia, Yale and Temple."7 


‘Responsibility Laws”... 

One Free Accident per Driver 
The 
laws, which provide no safety, are in 
character with this type of insurance 
legislation.1§ 


alleged safety responsibility 


company 
These laws uniformly permit a mo- 


promoted 


torist to have one accident free—in 
which he may kill or injure one or 
many before he is required to take 
out any insurance of his financial re- 
sponsibility. They are analogous to 
the mad dog laws which permit ev- 
ery dog to have one bite. Then there 
are the so-called impoundment laws 
under which the automobile is taken 
away from the owner before there is 
any determination of liability.’® By 
the time liability is determined the 
car has so little value that it cannot 
be sold for the amount of the storage 
charges, much less the damages, if 
any, recovered by the injured party. 
Recognizing the fact that thousands 
are injured or killed by hit and run 
drivers or by financially irresponsible 
motorists and that the injured or the 
next of kin of the dead cannot re- 
cover compensation from anybody, 
some states have proposed an Unsat- 
isfied Judgment Fund to which all 
the financially responsible motorists 
who are otherwise insured are com- 
pelled to contribute.2° Aside from 
the injustice and inequity of making 
the responsible pay for the damage 
done by the irresponsible, it is ques- 
tionable whether the injured or the 


15. Economics aNnp Business Buttetin, Tem- 
ple University, March, 1955. 

16. Ibid. 

17. See also Grad, Recent Developments in 
Automobile Accident Compensation, 50 Cor 
L. Rev. 1. 

18. The Columbia report found that “After 
a careful consideration of all the available 
figures, the committee can find no satisfactory 
evidence that financial responsibility laws 


have affected highway safety.” 
19. Impoundment laws are in effect in four 


next of kin will get practical relief 
from such a fund. The right to be 
paid out of this fund is not only in 
volved in endless red tape but is sub 
ject to so much litigation that years 
pass before the right of a claimant to 
be paid out of an unsatisfied judg 
ment fund can be determined. 

This is the type of therapy that the 
authors of “Pedestrianism” offer as 
their “remedy”. In addition, they ex 
press the pious wish that the toll of 
death and injury be reduced. Every- 
one is against sin, particularly the sin 
which causes death and injury on 
our highways. But until the happy 
day comes when there are no more 
accidents, something must be done 
to compensate the helpless victims 
left in the wake of more than a mil- 
lion auto accidents annually. 

It is worth reporting that some of 
the more enlightened insurance com- 
panies also realize the necessity of 
providing compensation to the vic- 
tim without regard to the fault or 
liability of the motorist. In New 
York during the past year (1955) the 
mutual insurance companies have 
voluntarily added a rider to their 
outstanding policies, without addi- 
tional cost to the insured, agreeing 
to make compensation to the insured 
and all members of his family who 
are hurt or killed in a collision with 
an uninsured motorist.2! This rider 
“Benefits for Injury 
Caused by Uninsured Automobile 
Endorsement (Lia ility Presumed) ”, 
and reads in part— 


is entitled 


The agrees with the 
named insured . . (1) to pay all 
sums which the insured shall be legal- 
ly entitled to recover as damages from 
the owner or operator of an uninsured 
automobile because of bodily injury, 
sickness or disease, including death at 
any time resulting therefrom, sus- 
tained by the insured, caused by acci 
dent...and arising out of the own 


company 


Canadian provinces, British Columbia, Mani- 
toba, Prince Edward Island and Alberta. 

20. Unsatisfied judgment funds are in effect 
in all of the Canadian provinces except Que- 
bec and Saskatchewan, and in New Jersey and 
North Dakota. Provisions vary, of course, 
among the states and provinces. 

21. The stock companies have also adopted 
a plan of compensating their insureds who 
are injured by an uninsured driver, but 
those companies will not make payments un- 
less the uninsured driver is shown to have 
been at fault. 
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ership, maintenance or use of such 
uninsured automobile; provided, that 
for the purposes of this endorsement 
the accident causing such injury shali 
be deemed to have resulted from the 
negligence of such uninsured owner 
or operator without the negligence of 
the insured in any way contributing 
thereto and the amount of damages 
the insured is entitled to recover here- 
under shall be fixed by agreement be- 
tween the insured and the company, 
or if such agreement proves impos- 
sible, by appraisal. 

The net result of the above policy 
is that the insurance company will 
the 
promptly, without regard to fault, 


pay insured compensation 


provided that the automobile caus- 
ing 
There is irony in the fact that if the 


the damage was uninsured. 
policyholder is injured by an insured 
motorist he must still go through all 
the torture of bringing a personal 
injury suit and prove negligence be- 
fore he can recover damages—thus 
making it preferable, from the stand- 
point of recovering compensation, to 
be injured or killed by a financially 


irresponsible motorist.2? 


The Georgia Association of In- 
surance Agents has just recommend- 
ed that some form of voluntary pro- 
tection against uninsured motorists 
must be provided in Georgia. The 
State Senate has appointed a com- 
mittee to study compulsory liability 
insurance. ; 

As this article is written, two auto- 
mobile manufacturers have  an- 
nounced that as part of the purchase 
price of each car sold, they will 
henceforth provide a compensation 
or accident insurance policy, under 
the terms of which the owner and 
his family will be paid up to $25,000 
in the event of death resulting dur- 
ing operation of the automobile, re- 
gardless of fault.2% 

Recently, the president of a mu- 
tual insurance company predicted 
radical changes in our system of ad- 
judicating compensation for traffic 
injuries and urged that insurance 
companies profit from the history 
of workmen's compensation, here- 


inafter discussed.24 









An Outstanding Success... 
The Saskatchewan Program 


Ten years ago the Province of Sas- 
katchewan adopted in large part the 
recommendations of the Columbia 
Committee and made it compulsory 
for all residents of Saskatchewan to 
have a policy of insurance which 
provides prompt compensation to 
all persons injured or killed upon 
the highways of Saskatchewan, with- 
out regard to fault.*®° This insur- 
ance has now been an integral part 
of the law of Saskatchewan for a 
full decade and its operation has 
been an outstanding success. This 
practical and successful operation 
refutes the claim of the authors of 
“Pedestrianism” that the plan of 
compensation insurance is Utopian 
unless they use that term in its cor 
rect sense as approximating perfec- 
tion in law. 

The first Saskatchewan law was 
limited to providing compensation 
in cases involving personal injury 


and death. However, it was soon 
found practicable to include com- 
pensation for property damage 


above the first $200.26 The law of 
Saskatchewan does not abolish per- 
sonal injury suits. In the event the 
injured party is dissatisfied with the 
compensation award he may bring 
a suit to recover damages, but if 


22. Both mutual and stock companies grant- 
ed coverage in November of 1955 to their as- 
sureds as above set forth. They will both 
charge for this coverage after the expiration 
of the current policy year. 

23. American Motors and Studebaker-Pack- 
ard. 

24. See address by S. Bruce Black, Presi- 
dent of the Liberty Mutual Insurance Com- 
pany, to the American Mutual Alliance meet- 
ing, Chicago, Illinois, October 31, 1955. 

25. See the Saskatchewan Automobile Acci- 
dent Insurance Act (1946). 

26. Since the Saskatchewan act became ef- 
fective April 1, 1946, other coverages have 
been added as follows: collision, April 1, 1947; 
public liability, April 1, 1948; fire and theft, 
April 1, 1949; comprehensive, April 1, 1951. 

27. The personal injury benefits are not in- 
tended to supplant public liability, and Sas- 
katchewan residents can and do claim under 
public liability without prejudice to their 
claims under the personal injury action al- 
though the amount of benefits paid under the 
personal injury action are deducted from any 
public liability award. In addition, Saskatche- 
wan motorists need public liability insurance 
outside the province. 

28. The act reads as follows: “Every per- 
son is hereby insured in the amounts hereinaf- 
ter specified against loss resulting from bodily 
injuries sustained by him directly . . . through 
accidental means, excluding suicide while sane 
or .nsane . . . provided that such injuries are 
suffered as a result of (a) driving, riding in 
or on, or operating a moving motor vehicle, in 
Saskatchewan, or (b) collision with or being 





Motorism 








he must credit. the 


amount of compensation paid un- 


successful, 


der the compensation policy on ac- 


count of any judgment which he 
recovers.*? 

The present Saskatchewan law in- 
cludes in one package a policy in- 
suring compensation, regardless of 
fault, to any person injured and the 
next of kin of any person killed in 
an automobile accident on the high- 
ways of Saskatchewan and a liabil- 
ity insurance policy which protects 
the owner in the event he is sued 
for legal liability anywhere in Sas- 
katchewan or throughout Canada 


and the United States.28 Thus the 


law of Saskatchewan furnishes a 
complete answer to the fallacious 
argument as to the impossibility of 
protecting persons insured under a 
compensation plan when they are 
driving out of the state in which 


such compensation insurance is re- 


quired. The Saskatchewan _ insur- 
ance does both. The schedule of 
benefits under the compensation 


law of Saskatchewan begins at $25 
a week for each week of disability 
up to $3,000 and pays in addition 
all medical, hospital and surgical 
bills and all damages to the auto- 
mobile above $200. The Compensa- 
tion Act further provides death ben- 
to $10,000 and pays, in 
addition, the funeral expenses.*® The 


efits up 


struck, run down or run over by, a moving 
motor vehicle . in Saskatchewan.” This 
coverage is extended to Saskatchewan resi- 
dents while riding in Saskatchewan licensed 
vehicles on highways in the North American 
continent. 

29. The necessity for the Saskatchewan Act 
is explained as follows by Saskatchewan au- 
thorities: “The Saskatchewan Automobile Ac- 
cident Insurance Act is an attempt to solve the 
problems of compensation for the victims of 
automobile accidents. The authors of AAIA, in 
common with many others, found that the ex- 
isting concept that compensation is only recov- 
erable from those who are proven to be at 
fault is inadequate from both the social and 
the private view. The rules of public liability 
can do nothing for the victim of the hit-and- 
run driver. Public liability decisions are ca- 
pricious depending on evidence of split second 
occurrences and do nothing directly to solve 
the problem of economic loss of motor vehicle 
accident victims. 

“If a child chasing a ball onto a highway is 
knocked down by a car and is injured, there is 
an economic loss. The child may have to have 
a surgical operation and then may be in the 
hospital for several weeks and later need re- 
medial treatment. A public liability decision 
may say the motorist was not at fault thus 
leaving the victim without compensation. An 
innocent passenger involved in an accident 
where the law finds his own driver personally 
responsible for the accident cannot claim un- 
der the rules of liability unless the driver is 
guilty of wilful and wanton misconduct. But 
the innocent victim still suffers economic loss 
without compensation.” 
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law is compulsory. Every motorist 
in Saskatchewan must pay the pre- 
mium for this insurance as a pre- 
requisite to driving upon the high- 
ways.*® In the event of an accident 
causing death, injury or property 
damage, the accident is reported to 
the insurance company and _pay- 
ment is based upon the degree of 
disability and amount of damage 
within the limit of the policy sched- 
ules but without regard to fault or 
legal liability. In the event of a law- 
suit against the insured, the insur- 
ance company takes over the de- 
fense and protects the defendant 
against legal liability up to the lim- 
its of the liability policy—$10,000 
for one accident and $20,000 total. 
This liability policy covers the in- 
sured anywhere in Canada or the 
North American continent. In addi- 
tion, the Saskatchewan insurance 
office offers supplemental or addi- 
tional insurance for a small addi- 
tional premium under which the 
limits of the liability insurance pol- 
icy can be increased and a general 
comprehensive coverage with or 
without deductible features is ob- 
tainable. This latter insurance is 
not compulsory but is at the option 
of the insured.*! 

Although lawsuits to establish le- 
gal liability are permitted in Sas- 
katchewan, their experience has 
been that very few lawsuits have 
been brought because of the neces- 
sity of crediting the amount of the 
compensation award on the judg- 
ment. The net recovery, if any, after 
deducting the costs of litigation and 
the lawyer’s fee, is not apt to ex- 
ceed the compensation award.*? 

Further, the factual study made 
by the Columbia Committee estab- 
lished that the average 
which the claimant would receive 
under the applicable workmen's 
compensation statutes exceeded the 
average net amount which the per- 
sonal injury claimant recovered as 
the result of lawsuits. 


amount 


Americans who read this article 
will be astounded at the low cost of 
the compulsory compensation auto- 


mobile and accident insurance in 
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Saskatchewan in contrast to the cost 


of such insurance in the United 
States. Notwithstanding the low pre- 
mium, the Saskatchewan insurance 
fund had a surplus on December 
31, 1955, of $2,100,000 and was en- 
abled to 
ductions in premiums for the year 
of 1956.38 The premium for insur- 
ance on 1955 cars is $20 for cars 
under 100 inches, $25 for cars be- 
tween 120 and 123 inches, and $30 
for cars over 123 inches, and the 
same rate applies to 1956 cars. Over- 
all, private passenger car owners will 
pay $675,000 less this year than they 
did last year. When we consider that 
for this modest amount these own- 
ers can collect over $10,000 in ac- 
cident benefits and are insured for 
public liability up to $20,000 and 
property damage up to $2,000, it is 
obvious that this is the lowest cost 
insurance with the greatest benefits 
on the North American continent. 
The same low premiums apply to 
insurance of farm trucks. The pre- 
mium fixed for this year on 1951 and 
later farm trucks is $6.00, an over-all 
reduction of 36 per cent. The Sas- 
katchewan Insurance Director prop- 
erly asks, “Where in the world ex- 
cept Saskatchewan could you insure 
trucks worth up to $5,000.00 against 
collision and public liability and 


announce substantial re- 


property damage suits for only 
$6.00?7°34 
Commercial operators will also 


pay a lower premium this year than 
last year, premiums having been 
lowered approximately a quarter of 


a million dollars. 

Proof of the practicability of th 
Saskatchewan plan is found in its 
successful operation and the satis 
faction of the people of the prov 
ince over a period of 10 years.% It 
is argued that the schedule of com 
pensation is lower than our work 
men’s compensation benefits and 
that the population of Saskatche 
wan cannot be compared with the 
population of our larger states. It 
may therefore be desirable to in- 
crease the schedule of benefits to 
equal our workmen’s compensation 
schedules. This will probably re- 
quire a higher premium. However, 
between the $30.00 premium in Sas 
katchewan and the premium now 
charged in New York there is am- 
ple room to increase benefits and 
lower American costs. 

Saskatchewan also provides the 
conclusive answer to the argument 
that a compensation act will in- 
crease accidents. The reason Sas- 
katchewan has been able to reduce 
premiums is because accidents have 
also been reduced.*@ 


An Apt Analogy... 
Workmen’s Compensation 


The analogy of compensation in- 
surance for the victims of automo- 
bile accidents to compensation in- 
surance for the victims of industrial 
accidents without regard to fault has 
been manifest to everyone who has 
made a factual study of the ques- 
tion. The reasons which influenced 

(Continued on page 477) 





30. The insurance premium must be paid 
when the automobile license is purchased for 
an additional sum of $2.00; this makes certain 
that all vehicles are insured. 

31. The “package policy” as the additional 
insurance is known increases coverage as fol- 
lows: Third party liability: $60,000/$120,000 
for bodily injury and $7000 for property dam- 
age, without any deductible feature. The $200 
deductible feature is eliminated on all compre- 
hensive coverage except that for collison, up- 
set, and plate glass where it is reduced to $50. 

32. The Saskatchewan act allows institution 
of a civil action wherever “negligence or mis- 
take in judgment” is involved. 

33. SASKATCHEWAN AvToMoBILE AccIDENT IN- 
SURANCE Guipe, 1956. The owner of a 1946- 
1948 model automobile with a wheel base un- 
der 100 inches paid an $8.00 premium in 1955; 
in 1956 the premium is $5.00, a 3714 per cent 
reduction. The same model car with over 100- 
inch wheel base paid $15.00 in 1955 and only 
$10.00 this year, a one third reduction; 1949- 
1952 cars over 100 inches last year paid $20.00, 
and this year $16.00, which is a 20 per cent 
reduction for some 600,000 owners. The latter 
model cars, 1953-1954, under 100 inch wheel 





base paid $20.00 in 1955 and in 1956 will pay 
$15.00. The owners of the big 1953-1954 cars 
over 123 inches last year paid $30.00 and this 
year will pay $25.00. 

34. Radio talk by C. M. Fines, Chairman of 
the Saskatchewan Government Insurance Of- 
fice, delivered January 19, 1956. 

35. The Saskatchewan Government Insur- 
ance Office employs a large staff of its own 
adjusters, and in addition, engages the services 
of independent adjusters. Claims Service Cen- 
ters are set up in the major province centers 
Damaged vehicles are driven or towed to the 
centers where estimators set a price on the 
repair job, and adjusters look after claims 
Claimants can take the vehicle for repair to a 
garage of their choice. Administration costs, 
excluding commissions, amount to about 13 
cents for every dollar of premium income. For 
other Canadian companies, administration 
costs, even excluding commissions and adjust- 
ment costs, amount to 19 cents for every dollar 
of premium income. The Saskatchewan ad- 
ministration of the automobile insurance act 
is therefore efficient and economical. 

36. Operators with poor driving records are 
surcharged and are required to pay additional 
premiums. 
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The Supreme Court in Our System: 


A Review of Mr. Justice Jackson’s Last Book 


by Roscoe Pound -+ Formerly Dean of the Harvard Law School 


= At the time of his death, Justice Robert H. Jackson had almost finished work 
on three lectures to be given by him as the Godkin Lecturer at Harvard. The draft 
of those three lectures was published last year under the title “The Supreme Court 
in the American System of Government”, by the Harvard University Press. Dean 
Pound’s review of this book is published as an article rather than on our book re- 
view pages because of the importance of the work itself, the eminence of its author 


and the distinction of the reviewer. 





*" In this thoughtful and thought- 
provoking little book we have three 
lectures written by Mr. Justice Jack- 
son to be delivered as Godkin Lec- 
turer at Harvard 
year 1954-1955. Unhappily he died 
suddenly on October 9, 1954, after 
working for some hours on the third 
lecture. The first two seem to have 
been completed to his satisfaction. 
He was engaged in rewriting the 
third, leaving some notes for further 
draft of the third. 
There was, however, little left to be 
done except on the apparatus of 
notes, some of which had been writ- 
ten and the places where others were 
to be provided had been indicated. 
The editors, the Justice’s law clerk 
and his son, have done well the little 
writing that was needed to give final 
form 


in the academic 


revision of a 


to what was substantially a 
ompleted work. 
In order the three lectures con- 


1. THE SUPREME COURT IN THE AMERI- 
‘AN SYSTEM OF GOVERNMENT. By Rob- 
rt H. Jackson, Late Associate Justice, 





jupreme Court of the United States. Cam- 
oridge: Harvard University Press. 1955. $2.00. 
ages wiii, 92. 





sider: I, The Supreme Court as a 
Unit of Government, II, The Su- 
preme Court as a Law Court, and 
III, The Supreme Court as a Politi- 
cal Institution. Thus we begin with 
a tribunal in historical sequence 
with the common-law courts in the 
Middle Ages which administered the 
law of the land and were not agents 
or delegates of the King to carry 
out his will. As Fortescue had point- 
ed out in the fifteenth century, a 
doctrine of limitations upon royal 
authority, upon in the 
courts, differentiated English admin- 
istration of justice from that on the 
Continent. The Roman law thought 
of the judge as a magistrate. Today 
on the Continent the departments 
of government are the executive and 
the legislative. The Supreme Court 
of the United States owes its author- 
ity to the instrument which at the 
same time established the legislative 


insisted 


and the executive and did not make 
it a part of or subordinate to either. 
The American judge is not thought 
of as an employee of the government 





or a civil servant as is the case in 
Continental Europe. 


The Supreme Court... 
A Unit of Government 


Granting this, Mr. Justice Jackson 
inquires how far the Supreme Court 
is really independent. For one thing, 
the political branches of the govern- 
ment nominate and confirm the 
Justices. For another, the political 
branches may alter the number of 
Justices—decreasing it, as in 1868, 
or increasing it, as in 1870. Thirdly, 
the only irrevocable jurisdiction of 
the Supreme Court is its original 
jurisdiction—cases affecting ambas- 
sadors, public ministers or consuls, 
or in which a state is a party. Its 
appellate jurisdiction is subject to 
such exceptions and regulations as 
Congress may enact, and in one case, 
in the heat of partisan controversy 
in 1868, Congress cut off decision 
adverse to constitutionality of a stat- 
ute authorizing trial of a civilian for 
libel before a military commission 
by repealing a section of the Judici- 
ary Act providing for the appeal, 
and this while appeal had been ar- 
gued and was under advisement and 
the Court was about to render judg- 
ment. Fourth, the Court can employ 
no physical force to enforce its de- 
cisions. Fifth, it depends upon Con- 
gress for the funds with which to 
operate. Sixth, most significant of all, 
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it can only adjudicate cases and con- 
troversies between litigants with 
actual interests at stake. It cannot 
pass upon abstract questions or fore- 
close questions of constitutional law 
in advance. 

To a penetrating consideration of 
these limitations, Mr. Justice Jack- 
son adds discussion of the difficulties 
under which the Court must work as 
the result of the bigness of every- 
thing in the conditions of today. In 
the October Term, 1954 (October, 
1954-July, 1955), the Court had be- 
fore it, in one form or another, 1352 
cases and applications of which it 
disposed of 1147. As a result of this 
enormous load it has to limit strictly 
the time for argument, can give ex- 
tremely limited time to conference, 
and can give to each Justice, on the 
average, thirty-three seconds of dis- 
cussion per item for final considera- 
tion of opinions, noting of probable 
jurisdiction of appeals, disposition 
of opinions for certiorari, petitions 
for rehearing, miscellaneous matters 
and decision of argued cases. Half of 
the time of the Court during the 
term has to be given to the writ- 
ing of opinions and the study of ap- 
peals and certiorari petitions. He 
gives serious consideration to the 
question of how to deal with this 
condition. One suggestion is a com- 
mittee to dispose of petitions for 
certiorari. Another is a staff of as- 
sistants such as is provided for ad- 
ministrative tribunals to relieve the 
Justices of much of the drudgery of 
judicial work. Another is to allow 
the Court to sit in divisions. This 
last he thinks of doubtful constitu- 
tionality since the,Constitution pro- 
vides for “one Supreme Court”. I 
must confess that the constitutional 
objection, although it was 
urged in a letter by Chief Justice 
Hughes, seems to assume that one 


once 


court can only sit at all times as a 
unit. The question of a court of ten 
Justices sitting usually in two divi- 
sions of five each, but sitting as a 
whole in case of difference of opin- 
ion or cases involving questions of 
great moment or difficulty, deserves 
more consideration than it received. 
See Pound, Organization of Courts, 


The Supreme Court in Our System 
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221, 223 (1940), and papers and re- 
ports cited in note 2 on page 223. 
Also particularly Curran and Sun- 
derland, The Organization and Op- 
eration of Courts of Review, 116- 
147. But as to the other proposals, 
we must assent to Mr. Justice Jack- 
son’s conclusion that “they are in- 
compatible with the personal and 
individual responsibility inherent in 
the judicial office” (19). 

There is an excellent discussion 
of dissenting opinions on the whole 
following the view taken by Mr. Jus- 
tice Cardozo but rightly insisting 
that the right of dissent is a valuable 
one and “wisely used on well-chosen 
decisions” has been of service to the 
law (19). 

Also the concluding portion of 
Lecture I, on the influence of the 
Court, is worthy of special notice. 
As he says: “The real strength of 
the position of the court is prob- 
ably in its indispensability to gov- 
ernment under a written Constitu- 
tion” (26). 


The Second Lecture... 
The Court as a Law Court 


In the second lecture, the Supreme 
Court as a law court, Mr. Justice 
Jackson considers how far the Court 
was set up with no law to guide it. 
The political continuity dissolved 
by the Revolution did not affect the 
legal continuity established in the 
last third of the eighteenth century. 
The American Bar on the eve of the 
Revolution had a solid core of law- 
yers trained in the Inns of Court 
and lawyers trained under them. 
The controversies which culminated 
in the Revolution were carried on 
by lawyers well read in Coke and 
Blackstone. The Declaration of 
Rights of the Continental Congress 
in 1774 claimed the common law of 
England as the birthright of the 
colonists and made their declaration 
“as Englishmen, their ancestors, 
have usually done, for asserting and 
vindicating their rights and liber- 
ties”. Thus they put their claims in 


the right line of descent from the 
Articles of the Barons, Magna Char- 
ta, the Petition of Right and the 
Bill of Rights. Of the four judges 





who sat in the Supreme Court of 
the United States, one had studied 
in the Middle Temple, and the oth 
ers had for preceptors lawyers who 
had had their legal education unde1 
preceptors whose training went back 
to the Inns of Court. One of the 
first acts of the Court was to lay 
down that the practice of the Courts 
of King’s Bench and Chancery in 
England should afford outlines for 
practice. In the second volume of 
Dallas’s Reports, covering the first 
three years of the Court’s existence, 
we find Mr. Justice Iredell citing 
Blackstone, Finch’s Law, 2 Burrow, 
Skinner and 
Chancery, and discussing at length 
Hargrave’s Case of the Bankers 
and Ryley’s Placita Parliamentaria 
(1661). Also Mr. Justice Wilson 
cites Blackstone, The Mirror of Jus- 
tices, Bracton from the 1640 edition, 


5 Modern, Freeman 


Hargrave, Collectanea Juridica, | 
Term Reports, 10 Coke's Reports, 
and a decision of the Supreme Court 
of Pennsylvania. In the first volume 
of Cranch’s Reports, covering the 
years 1801-1803, Chief Justice Mar- 
shall cites Beawes’ Lex Mercatoria, 
and Dalton, Office and Authoritie of 
Sherifes (1628), and cites cases from 
3 Atkyns, Shower, | 
Term Reports, 3 Croke, Barnes's 
Notes, and 3 Burrow. 

We are told that the Court had 
no library. But the seven-page dou- 


Douglas, 2 


ble column table of cases cited in | 
that 
court had abundance of 


Cranch shows counsel and 
common- 
law authority accessible somewhere. 
Che lectures of Mr. Justice Wilson, 
before the College of Philadelphia 
in 1790-1792, show a full acquaint- 
ance with the common law of Eng- 
land as it stood at the end of the 
eighteenth century and of the con- 
temporary Continental public law 
and political theory. 

Mr. Justice Jackson puts some 
stress on the unpopularity of the 
common law, along with all things 
English, after the Revolution and in 
particular vouches the controversy 
about federal jurisdiction over 
common-law misdemeanors, The 
question was whether the federal 
courts under the grant of jurisdic- 
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tion in all cases in law and equity 
under the Constitution and laws of 
the United States, had jurisdiction 
of common-law crimes applicable to 
matters within the powers granted 
to the Federal Government by the 
Constitution or were limited to 
crimes made such by Act of Congress 
on subjects committed to the Fed- 
eral Government. It was a question 
of the judicial power in defining 
crimes. Unhappily, the common law 
as to criminal libel was involved in 
the crucial cases and was not only 
quite out of line with the times but 
was used for political purposes. It 
would have been enough to hold, 
as the Declaration of Rights of the 
Continental Congress asserted and 
the Court held later, that the com- 
mon law was received not as a whole 
in detail but so far as applicable in 
America. Van Ness v. Pacard, 2 Pet. 
137 (1829). The common law of 
criminal libel obviously was not. If 
we compare the swollen criminal 
codes of the states which rejected the 
common-law principle of misde- 
meanor with the statute books of the 
states which preserved it, we may 
question whether it would not have 
been better had the Court followed 
the legal course taken by Judge Sto- 
ry in 1829 than the political course 
taken by Judge Johnson in 1812. In 
truth, the achievement of the Court 
in building a law for America on 
the basis of common-law principles 
was great enough. It needs no bol- 
stering by attributing it to unaided 
building by the judges upon no 
foundation. 

In explanation of the diversity 
jurisdiction provided for in the 
Constitution and the Judiciary Act, 
Mr. Justice Jackson refers it to dis- 
trust of local courts at a time when 
they had been and to some extent 
still were manned by lay judges— 
when of ten chief justices and 
twenty-three associates in Massachu- 
setts from the establishment of the 
Supreme Court to the Revolution 
only one chief justice and two associ- 
ites were lawyers, when two of the 
three justices of the Supreme Court 
of New Jersey during the Revolution 
vere not lawyers, when of three jus- 


tices in New Hampshire alter in- 
dependence, one was a clergyman 
and another a physician, and when 
for some time after the adoption of 
the Federal Constitution a_black- 
smith sat on the highest court of 
Rhode Island and a farmer was chief 
justice. Feeling that, since the con- 
dition which led to creation of that 
jurisdiction has long passed away 
and that the need of. uniform com- 
mercial law is met by the Uniform 
State Laws, ‘there is no further log- 
ical reason for federal courts to de- 
cide state lawsuits” (41) he asso- 
ciates himself with many others who 
are now urging abolition of the ju- 
risdiction based on diversity of citi- 
zenship. But one who practiced in 
the courts in communities dominat- 
ed by the Farmers’ Alliance in the 
Populist era, and can testify to a 
time and place where the Eastern 
mortgagee and New England cor- 
poration creditor had very precari- 
ous standing in the local courts, 
must still feel that there was good 
reason for the provision in the Con- 
stitution and that all occasion for 
it may not have passed. 

Some have argued that framers of 
the Constitution intended the Su- 
preme Court to be an ultimate or- 
gan of a general common law for 
the whole country. There seems no 
ground for this and Mr. Justice 
Jackson rightly rejects it. Historical, 
geographical and social conditions 
vary so greatly from state to state as 
to justify abundantly differences of 
detail among the states in develop- 
ing and applying the common law 
within their limits. This is, indeed, 
the justification of a federal polity, 
reconciling the general interest with 
the local. But in such things as con- 
troversies of states as to water rights 
in interstate streams, the Supreme 
Court is to administer justice ac- 
cording to law. Where can it turn 
but to the principles of the common 
law, the received basis of our law, 
for the grounds of decision? This is 
well argued on pages 39-40. 

He turns next to the role of the 
Court with respect to the full faith 
and credit clause of the Constitu- 
tion. The phrase, which was not a 
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general common-law term, seems to 
taken 
sion of the credit to be given to rec- 


have been from the discus- 
ords in Gilbert on Evidence (1754). 
Some limitations have had to be im- 
posed in respect of judgments. The 
jurisdiction of the court rendering 
the judgment is open to inquiry by 
the court asked to enforce it, and 
this raises a difficulty that jurisdic- 
tion may depend upon facts, which 
are often in dispute. Hence one 
court may believe one set of wit- 
nesses and reach one conclusion 
while a second court might believe 
another set of witnesses and reach an 
opposite conclusion. This, we are 
told is true especially in divorce and 
in multiple taxation. But is this the 
whole story of the situation in migra- 
tory divorce cases? Is it not that the 
state which grants the divorce to a 
person who goes through a transpar- 
ent form of acquiring domicile by a 
brief temporary stay at a hotel is 
claiming to authorize its courts by 
construing a statute as to change of 
residence for a short time, to exercise 
jurisdiction over the status of persons 
domiciled in another state? Does not 
the Supreme Court in effect go on 
the general law as to jurisdiction 
over the status at the domicile rather 
than on deciding as to facts contrary 
to the findings of the court granting 
the divorce? It is held that, where 
the question is one of which law, 
where the laws of the two states are 
not in accord, shall be applicable, 
the rule of conflict of laws prevail- 
ing in the state in which the suit 
raising the question is brought is 
conclusive. As he says justly: “To 
allow choice of law to be made in 
effect by one of the parties or by 
fortuitous circumstances is not con- 
sistent with a rational system of jus- 
tice” (43). He suggests that such 
disagreements as to which of con- 
flicting or competing state laws is 
to apply raise a federal question as 
to faith and credit to be given to 
public acts, and that many unfor- 
tunate tangles could be resolved, es- 
pecially in divorce, alimony, and 
custody cases, if that clause of the 
Constitution could be applied to 
them. (43-44). Here is a matter 
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where a Ministry of Justice would 
be useful. There is no partisan po- 
litical interest behind a statute im- 
plementing the full faith and credit 
clause to meet the situation. There 
ought to be a governmental agency 
to provide for appropriate drafting 
and urging of legislation to bring 
about such not politically fruitful 
legal reforms where highly conduc- 
ing to justice. 

He adds a well-thought-out and 
clearly written discussion of the rise 
of administrative agencies and of 
administrative justice in relation to 
the work of the Supreme Court as 
a court of law. What he says of ad- 
ministrative adjudication deserves 
special notice: “. . . every safeguard 
should be thrown about the process 
of administrative adjudication so 
that its fact finding will be honest, 
unprejudiced, neutral and compe- 
tent. As prosecutor, the body serves 
a constituency and promotes an in- 
terest. As a judge, it should know 
no constituent and serve no interest 
except justice” (51). 


The Supreme Court... 
A Political Institution 


In the third lecture, “The Supreme 
Court as a Political Institution”, the 
author is at his best. He begins by 
quoting Mr. Justice Cardozo’s com- 
parison of the New York Court of 
Appeals with the Supreme Court of 
the United S.ates: “It [the New 
York Court of Appeals] is a great 
common-law court. Its problems are 
lawyers’ problems. But the Supreme 
Court is occupied chiefly with statu- 
tory construction—which no man 
can make interesting—and with pol- 
itics” (54). It is added that “poli- 
tics” was used in the sense of policy 
making. 

But, as Mr. Justice Jackson shows, 
this is much limited. (1) The Court 
is limited to the jurisdiction of fed- 
eral courts over cases and contro- 
versies. There is no power of pass- 
ing in advance upon questions of 
constitutionality of proposed legis- 
lation. There is no power to pass in 
the abstract upon constitutionality 
of enacted laws or of particular pro- 
visions, and in the spirit of the 
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common-law judiciary the Court has 
refused to give advisory opinions to 
Congress or to the President. The 
House of Lords could call on the 
judges to give advice as to the law. 
But it was as individuals, not as a 
court, (2) The Court will not in- 
quire whether a state government 
complies with the constitutional 
guarantee of a republican form of 
government or whether it has prop- 
erly ratified a proposed amendment 
of the Constitution. (3) It takes a 
final certification by the other de- 
partments that a statute is as signed, 
as against a claimed variance from 
the language as actually adopted. 
(4) It holds political and not jus- 
ticiable the existence and duration 
of war, abrogation of treaties, rec- 
ognition of foreign governments, 
and matters of foreign policy gen- 
erally. It is, however, in the spirit 
of the common law to think of po- 
litical questions as legal, as it is in 
the spirit of the Continental law to 
think of legal questions as political. 
Coke told James I, quoting Brac- 
ton, that he ruled under God and 
the law. The provisions of the Con- 
stitution extending the judicial pow- 
er of the Supreme Court to all con- 
troversies arising under the Consti- 
tution, to controversies to whicn the 
United States is a party, and to con- 
troversies between two or more 
states results in putting political 
questions to the Court when they 
can be put in the form of orderly 
litigation. 

As we have seen, he unduly mini- 
mizes the “jurisprudential guid- 
ance” which the Court had in solv- 
ing problems of private law. He tells 
us it had even less in solving its po- 
litical or public law problems. But 
the first judges were well read in 
Blackstone and in Coke’s Second In- 
stitute as well as in Grotius, Pufen- 
dorf and Montesquieu. They had 
behind them experience of the Privy 
Council in adjusting provincial leg- 
islation to colonial charter require- 
ments of conformity to the common 
law. They had no difficulty in iden- 
tifying the common-law rights of 
Englishmen, as set forth by Coke 
and Blackstone, with the natural 









rights of man as asserted in con 
temporary political philosophy. 

One of the weightiest difficulties 
under which the administration of 
justice in the United States has la 
bored has been the strain put upon 
our legal system by the common- 
law doctrine of the supremacy ol 
law. State supreme courts as well as 
the Supreme Court of the United 
States become targets of political at 
tack in times of great political ex- 
citement. Often subjects which our 
constitutional polity commits to the 
courts are largely matters of eco- 
nomics, politics or the social sci- 
ences generally upon which a de- 
mocracy is peculiarly sensitive—the 
more so when they are tried as in- 
cidents of private litigation. Bacon 
protested against trying a great ques- 
tion of the King’s prerogative in a 
private action over an estate in an 
office. When constitutionality of the 
Missouri Compromise was tried in 
an action of trespass, when a federal 
income tax law was overthrown in 
a stockholder’s suit to enjoin waste 
of corporate assets, when crucial 
questions of the relation of employ- 
er and employee were determined 
in private suits for injunction, to 
give but a few examples, the highest 
courts, federal and state, found them- 
selves in the position in which the 
common-law courts had been in 
their contests with the Stuart kings. 
Where political questions are made 
legal this is inevitable. As we look 
back over the history of the Supreme 
Court we must feel that on the 
whole, as was true of the English 
courts, it has borne itself well in the 
execution of a difficult task. It is 
significant that, as Mr. Justice Jack- 
son tells us, “a cult of libertarian 
activists now assails the Court al- 
most as bitterly for renouncing pow- 
er as the earlier ‘liberals’ once did 
for assuming too much power” (57- 
58). 

The political and legal problems 
of today grow out of the bigness of 
everything; the progressive unifica 
tion of the world, the progressing 
doing of everything by machinery 
and the minute specialization of ev 


ery activity im a complex mechani- 
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cally ordered existence. In the past, 
‘ras of bigness have led to autocra- 
ies. The author rightly rejects a 
belief that judges may be expected 
to maintain liberty in the face of 
‘public indifference to issues of lib- 
(58). The political branches 
of government possess the strongest 


erty” 


and most far-reaching powers—the 
war power and the money 


power, 
the power of taxing and spending. 
[hese can, he points out, destroy 
the conditions of liberty “because 
either can set up great currents of 
strife within the population which 
might constitutional 
forms and limitations before them” 


carry down 
(59). Consciousness of this has led 
to recent projects for constitutional 
or statutory requirements of bal- 
ancing the budget. But the want of 
power to make such legislation ef- 
fective by judicial action is obvious. 
With the war power practically in 
the hands of the President and the 
spending power in the hands of Con- 
gress, the potentials of overthrow- 
ing liberty “are insulated from ju- 
dicial control” (61). But, he adds, 
there is a function which the Su- 
preme Court may perform with 
more or less effectiveness. In a so- 
ciety in which rapid changes tend 
to destroy the equilibrium of our 
polity, the Court, without exceed- 
ing its limited powers, should strive 
to maintain the “system of balances 
upon which our free government 
is based” (61). These balances he 
then takes up as: (1) The execu- 
tive as against the legislative; (2) 
federal power as against state pow- 
er; (3) state with state; and (4) 
majority with individual. 

Under (1) there is an excellent 
discussion of the actual sources of 
the strength of the President against 
Congress and the limits of the pow- 
er of the Court to keep the balance 
62-63) . 

Under (2) he remarks wisely that 
it is “a mistake to lump all states’ 
rights together as is done so regu- 
larly in political discussions”. He 
‘eels that “the impingement of the 
states upon that commerce which 
inoves among them should be re- 
stricted to narrow limits” (67). As 








the country has become so complete- 
ly unified economically by air and 
motor vehicle and stream-lined rail- 
way transportation and radio and 
television communication the power 
of the Federal over 
commerce has become essential. But 


Government 


abuse of the concept of interstate 
commerce to include every detail of 
what is done locally in connection 
with anything that ultimately gets 
into commerce is raising serious 
questions as to interference with 
state control over local activities. 
In connection with the Four- 
teenth Amendment as restriction on 
state power, he says: “It is my basic 
that 


tion or combination of individuals, 


view whenever any organiza- 
whether it be a corporation, a labor 
union, or other body, obtains such 
economic or legal advantage that it 
can control in effect the lives of oth- 
er people, it is subject to the con- 
trol of the government, for the gov- 
ernment, be it state or federal, can 
suffer no rivals in the field of coer- 
cion” (69). Well said. This is sound 
as to use of the Bill of Rights to de- 
feat legislative curbs on monopoly. 
But I submit that the dect- 
dendi should not be that the gov- 
ernment cannot tolerate rivals in the 


ratio 


exercise of coercion. The most se- 
rious legal advantages of groups 
whereby they can control the lives 
of other men today get their hold 
from legislatively given legal im- 
munities from the rules of law en- 
forced against everyone else. When 
the King sought to restrain a sheriff 
from executing a writ against one 
of the King’s favorites, the Court of 
King’s Bench laid down that this 
could not be allowed. When Queen 
Elizabeth I sought to create a mo- 
nopoly of manufacturing and sell- 
ing playing cards, contrary to the 
custom of London guaranteed in 
Magna Charta, the court refused to 
enforce it. When James I sought to 
decide cases in person, substituting 
his personal reason for “the reason 
and judgment of the law’, the 
common-law judges would not yield. 
Such things were against the law of 
the land. The historical phrase “due 
process of law”, which Coke tells us 
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was the same as “the law of the 
land” in Magna Charta, was put 
in the Bill of Rights to restrain such 
things as those immunities and in 
the idea of that phrase, the idea of 
things contrary to common right 
and reason, rather than in absolute 
power to put down rivals, is the 
warrant for what Mr. Justice Jack- 
son rightly maintains. 

We must agree with him that in 
the unification and bigness of things 
today “transgressions of liberty by 
the Federal Government, with its 
all powerful organization, are more 
to be feared than those of the sev- 
eral states” (74). Hence he depre- 
cates the idea that to cite the Tenth 
Amendment is “more or less pro- 
vincial and reactionary” and that it 
“is drifting into oblivion” like the 
Ninth Amendment (74). If the 
Tenth Amendment is to become ob- 
solete it would threaten federal or- 
ganization, and quaere, whether a 
country of continental domain has 
existed or can exist otherwise than 
as either a federal government or 
an autocracy. 

Under (3) he diseusses whether 
there is a common law applicable 
between the states. He cites Mr. Jus- 
tice Cardozo’s opinion in Hartford 
Accident & Indemnity Co. v. Nelson 
Mfg. Co., 291 U.S. 361. So far as 
law between the states can be found 
outside of the Federal Constitution 
it has been found by analogy from 
international law and the common 
law governing adjoining landown- 
ers, just as Grotius found interna- 
tional law from rules of the Roman 
law governing the relations of Titius 
and Seius and the Court worked out 
constitutional law from starting 
points for legal reasoning in the pre- 
cepts of the common law developed 
to the social and economic exigen- 
cies of the society of the time. Mr. 
Justice Cardozo’s refusal to make the 
Fourteenth Amendment guarantee 
a non-resident insurer against state 
legislation abrogating “technical 
and ancient concepts of privity of 
contract” is no derogation of the 
applicability of common-law prin- 
ciples to interstate relations. 

As to (4), he notes that “judicial 


Moy, 1956 * Vol. 42 431 




























power to nullify a law duly passed 
by the representative process is a 
restriction upon the power of the 
majority to govern the country”. But 
he adds: “Majority rule leaves the 
individual in the minority unpro- 
tected” (79). The Constitution 
seeks to effect a balance. It is the 
function of the Court, as Coke told 
James I, to uphold the proposition 
that the ruler, whether King or pop- 
ular majority, rules sub deo et lege. 
This may be a hard task now, as it 
was then. But the alternative is ab- 
solutism. 
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In conclusion he compares the 
British attitude 
ments of liberty with the American. 
In Great Britain, he tells us, “to ob- 
serve civil liberties is good politics 
and to transgress the rights of the 
individual or the minority is bad 
politics. In the United States I can- 
not say that this is so” (84). So he 
argues that the Court must have the 
support of an enlightened and vig- 
orous public opinion if it is to up- 
hold civil liberties. On the other 
hand the mandates of a written 
Constitution which the people have 


toward = infringe- 


International Conference 


To Be Held in 


® The Sixth International Confer- 
ence of the Legal Profession, under 
the auspices of the International Bar 
Association, will be held in Oslo, 
Norway, from July 23 through July 
28, 1956. American lawyers who at- 
tend have been invited to participate 
in meetings with the Bars in various 
nations of Europe. Officers, Deputies 
and 
member organizations, patrons and 
observers accredited by the Execu- 
tive Council who are formally regis- 
tered will be entitled to attend the 
symposia and plenary sessions and to 


duly accredited members of 


participate in the social events of 
the Conference. 

Among the subjects to be con- 
sidered on the program are “Inter- 
national Ship-Building Contracts— 
Particularly Legal Problems in Con- 
nection with Finance and Security”; 
“The Legal Profession—The Work 
of the Organized Bar in Furthering 
the Legal Profession and Its Public 
Services’; “Administration of For- 
eign Estates—Problems of Executors 
and Possible Solutions”; ‘“Sugges- 
tions for Alleviating Hardships Aris- 
ing from Sovereign Immunity in 
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Norway in July 


Tort and Contracts”; “Suggestions 
for Improvement of International 
Treaties To Avoid Double Taxa- 
tions”; ‘Foreign Divorces—Problems 
Arising and Possible Solutions”, and 
“Proposals for an International Code 
Regulating the Handling of Proper- 
ty of Enemy Nationals and Enemy 
Nations and Residents in Enemy- 
Occupied Territory”. 

Many attending the Conference 
will take advantage of the itineraries 
arranged by Thos. Cook & Son and 
the American Express Travel Service 
for independent travel preceding the 
Conference. Itinerary No. 1 covers 
thirty-two days in Spain, Italy, Swit- 
zerland, Germany, France, Denmark 
and Norway; Itinerary No. 2, thirty 
days in Italy, Austria, Switzerland, 
France, Denmark and Norway; Itin- 
erary No. 3, twenty days visiting Ire- 
land, England, France, Denmark and 
Norway, and Itinerary No. 4, twenty 
days in England, Holland, Belgium, 
France, Denmark and Norway. 

Officers of the International Bar 
Association are: President, Hoyester- 
ettsadvokat Finn Arnesen  (Nor- 
way) ; Speaker of the House of Dep- 


been brought up to revere, enforced 
to the extent of its powers by a 


courageous independent Court may 
achieve much. At any rate, during 
the last World War the English 
courts allowed some arbitrary ad 
ministrative absolutism which I do 
not believe would have been upheld 
by our courts. 

However it is possible that the 
relatively homogeneous population 
in England, as compared to the in 
creasingly heterogeneous population 
in America, may enter into the prob 
lem. 


uties, Loyd Wright (United States) ; 
Secretary General, Amos J. Peaslee 
(United States) (on leave); Acting 
Secretary General, Gerald J. McMa- 
hon (United States) ; Assistant Secre- 
tary General, Rolf Christophersen 
(Norway); Treasurer, Thomas G. 
Lund (United Kingdom) ; Assistant 
Treasurer, Paul B. DeWitt (United 
States) . 

Registration for the Oslo Confer- 
ence may be made with either the 
Host Organization in Oslo or Inter 
national Bar Association Headquar- 
ters in New York. Members of the 
profession planning to attend the 
Conference are urged to register and 
pay their conference and guest fees 
as soon as possible, and in any event 
not later than June |. The registra 
tion fee is $15.00 for each conferee 
or observer, and $7.50 for each non- 
lawyer. guest, payable in advance to 
either of the following: Rolf Chris- 
tophersen, Secretary, Akersgaten 35, 
Oslo, Norway, or Gerald J. McMa 
hon, Acting Secretary General, In 
ternational Bar Association, 50! 


Fifth Avenue, New York 17, New 
York. 
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Government Contracts: 


The Role of the Comptroller General 


by Owen Birnbaum - of the New York Bar 


® The role of the General Accounting Office, headed by the Comptroller General 
of the United States, is an important one, involving as it does jurisdiction over 
the “receipt, disbursement and application” of public funds. The Comptroller 
General’s function as the “watchdog of the Treasury” is, however, not without 
its controversial aspects. Mr. Birnbaum discusses the Comptroller General’s juris- 
diction and some of the difficult legal questions involved. 





® Several years ago, an after-mid- 
night radio program asked its listen- 
ers the following question: “Which 
appointed Government official, aside 
from the judiciary, is appointed for 
the longest period of time?” The 
question was repeated over the air 
several times nightly, and listeners 
were invited to telephone the radio 
station and promised a small reward 
if they gave the correct answer. The 
question was asked of an estimated 
listening audience of several thou- 
sands for almost a week before the 
correct answer was forthcoming: the 
Comptroller General of the United 
States, whose term of office is fifteen 
years. 

Although two events of the past 
year have brought the Comptroller 
General and the General Accounting 
Office which he heads to somewhat 
mort mminent attention—the in- 
volvement of the General Account- 
ing Office in the public discussion 
concerning the negotiation and ap- 
proval of the Dixon-Yates Contract, 
and the installation in office of our 
fourth and newest Comptroller Gen- 
eral, Joseph Campbell—it is believed 
that too few of our citizens are aware 


of the operations or even the exist- 
ence of this most important and con- 
troversial office. 

The General Accounting Office 
was created at a relatively recent date 
by the Budget and Accounting Act 
of 1921.1 It seems a fair and gener- 
ally accepted inference from the Act 
and its legislative history that it was 
the general intention of Congress to 
establish an agency, primarily re- 
sponsible to Congress alone, through 
which it might ascertain whether 
public funds were being expended 


in accordance with appropriations.* 
It also seems clear that Congress had 
in mind to give the G. A. O. investi- 
gative and reporting functions simi- 
lar to those of a congressional com- 
mittee.* This is evidenced by Section 
312 of the Act which provides that 
the Comptroller General shall “inves- 
tigate . . . all matters relating to the 
receipt, disbursement and applica- 
tion of public funds” and make re- 
ports to Congress and the President 
thereon; “make such investigations 
and reports as shall be ordered by 
either House of Congress or by any 
committee of either House having 
jurisdiction over revenue, appropri- 
ations or expenditures”; “specially 
report to Congress every expendi- 
ture or contract made by any de- 
partment or establishment in any 





The opinions and assertions contained in 
this article are the private views of the au- 
thor and are not to be construed as official 
or as reflecting the views of the Department 
of Defense, the Department of the Army or 
the Signal Corps. 

1. 42 Stat. 20, 31 U.S.C. 1, Pub. Law 13, 67th 
Cong. (1921). 

2. A review of the committee hearings, com- 
mittee reports and the speeches in Congress 
prior to the passage of the Act (the full title of 
which is “An Act to provide a national Budget 
System and an Independent Audit of Govern- 
ment Accounts, and for Other Purposes") indi- 
cates that principal attention was given to the 
budgetary aspects of the legislation, with con- 
siderably less thought given to Title III of the 
Act, which establishes the Office of General 
Accounting Office and the Comptroller General, 
and deals with the settlement and adjustment 
of claims and accounts. With regard to Title 
III of the Act the Special House Committee 
which was appointed to study the budget sys- 
tem, and which held lengthy hearings on the 
subject, did report (House Rep. No. 14, 67th 
Cong. ist Sess.) that it was anticipated that the 
G.A.O. would inform Congress and its commit- 


tees regarding expenditure of public funds, 
and criticize extravagance, duplication and in- 
efficiency in executive departments. To the 
same effect see remarks of Representative 
Good, sponsor of the bill in the House of Rep- 
resentatives, 58 Conc. Rec. 7058. 

3. Professor W. F. Willoughby in his book 
Tue Lecat Status anp Functions or tHe Gen- 
ERAL Accountine Orrice or tHe Nationat Gov- 
ERNMENT expresses the opinion that Congress 
was empowered to, and might have, created a 
congressional committee to accomplish the 
purposes for which the G.A.O. was established, 
and proceeds to cite sections of the Act in 
support of the proposition that Congress 
intended the G.A.O. to be a “legislative and 
not an executive agency”. 

Professor H. C. Mansfield in the text Taz 
ComprTrRo.Liter GENERAL calls attention, however. 
to the fact that the act carried with it problems 
of conflicting jurisdiction, as between branches 
of the Government, pointing out indistinct re- 
lationships between the Comptroller General 
on one hand and the Attorney General and the 
Courts on the other, in addition to a lack of 
clarity re the status of administrative deter- 
minations of fact. See discussion, infra. 
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year in violation of law”; and “sub- 
mit to Congress reports upon the 
adequacy and effectiveness of the 
administrative examination of ac- 
counts and claims in the respective 
departments and establishments. . . .” 

In addition to investing the 
G. A. O. with this reporting function, 
the Budget and Accounting Act con- 
ferred upon it the authority to “set- 
tle and adjust” public accounts and 
“all claims” against the Government, 
balances certified by it being “final 
and conclusive” upon the executive 
branch.‘ It has been, apparently, up- 
on this admittedly impressive statu- 
tory basis that the G. A. O. has been 
able to achieve—over and above its 
investigative and reporting functions 
—authority and close control over 
the day-to-day conduct of administra- 
tive affairs in Government procure- 
ment activities. That the G. A. O. 
—and the Comptroller General— 
have applied their authority under 
the Act to make and enforce pro- 
curement policy is obvious to even 
the uninitiated—but the extent to 
which they have done so may be 
surprising. 

The holdings cited in the follow- 
ing paragraphs were selected more 
or less at random from amongst pub- 
lished decisions of the Comptroller 
General from 1921 to date and were 
not chosen in an attempt to show the 
wisdom, or lack thereof, of G.A.O. 
judgments in the field of government 
contract law. They do show, however, 
(1) the extent to which the G.A.O. 
has undeniably reached into and af- 
fected procurement operations, es- 
pecially in their early stages when 
bids are being prepared and con- 
tracts awarded and (2) its apparent 
plenary authority, almost judicial 
in its nature—as evidenced by hold- 
ings that recently awarded contracts 
are illegal, that certain acts are be- 
yond a contracting officer’s authority, 
that invitations for bids and specifi- 
cations are “legally defective’, etc.® 

.In a relatively early decision (10 
Comp. Gen. 160) the Comptroller 
General held there was no authority 
for a contract entered into with a 
non-low bidder when, in his opinion, 
the actual needs of the Government 
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had not been properly stated in the 
specifications and a low bidder's of- 
fering would have met the needs had 
they been so properly stated. In 
other cases along the same line, it 
was held that an award by the War 
Department to other than the low 
bidder, made because the low bid- 
dev’s truck, though technically meet- 
ing specifications, was not satisfacto- 
ry for the use contemplated, was 
improper when the advertised speci- 
fications failed to set forth any extra- 
ordinary service need (15 Comp. 
Gen. 640) ;° and, that a requirement 
in a specification of the Interior De- 
partment for motor trucks as to the 
particular mounting of a spare tire 
was, in the opinion of the Comptrol- 
ler, unnecessary in stating the needs 
of the Government, and an improper 
basis for rejecting a low bid (14 
Comp. Gen. 518).7 In each of the 
latter two cases, the Comptroller 
General advised that payments to be 
made under the contract to the high- 
er bidder might not exceed the low- 
est bid price on that procurement. 
Recent decisions hold as “legally de- 
fective” an invitation for bids based 
upon specifications drawn around a 
brand name in the absence of a pro- 
vision for submission of ‘‘or equal” 
bids (33 Comp. Gen. 524) ;° also 
held as legally defective are specifi- 
cations failing to make clear, on 
equal terms to all bidders, the min- 
imum needs of the Government (33 
Comp. Gen. 567). 


Qualification of Bidders... 
The Responsiveness of Bids 


The Comptroller General has held 
that as a general rule “the low bid 
of a bidder . . . that is financially re- 
sponsible should not be rejected 
merely because the bidder has de 


faulted on a previous similar con- 
tract (19 Comp. Gen. 149) ;* that 
a permanent debarment by the Vet- 
eran’s Administration of a pharma- 
ceutical supplier was unreasonable 
and should be reduced to one year, 
past unsatisfactory performances 
alone not being a valid reason for 
failure to give all bids equal consid- 
eration (14 Comp. Gen. 313); that 
the lack of responsibility of proposed 
subcontractors is an insufficient rea- 
son for rejection by the Interior De- 
partment of a low bid (14 Comp. 
Gen. 78); that failure to have per- 
formed a prior government contract 
is an improper reason for rejecting a 
War Department low bidder (13 
Comp. Gen. 724) ; that it is improp- 
er, in the absence of specific notifi- 
cation in an invitation for bids, to re- 
ject a low bidder upon the sole basis 
that its product was not on a “quali- 
fied products list” (33 Comp. Gen. 
109) 1°; that the rejection of a lower 
bid by the National Mediation 
Board based solely upon the quality 
of service rendered by a higher bid- 
der on prior contracts, in the ab- 
sence of information reflecting upon 
the qualifications of the lower bid- 
der, was improper, requiring the 
cancellation of the contract with the 
higher bidder (33 Comp. Gen. 
266); that under an Army invita- 
tion for bid which provides for as- 
sessment of liquidated damages for 
delays in delivery, a bid qualification 
making delivery schedule dependent 
upon a supplier’s delivery schedule 
is a substantial deviation from the 
terms of the invitation and reason 
for rejection of the bid (33 Comp. 
Gen. 441); that a bid submitted 
without a statement as to whether it 
is firm or subject to escalation, must 
likewise be rejected if the invitation 





4. 31 U.S.C. 71, 74. See discussion of the pow- 
er to settle and adjust, infra, wherein appro- 
priate sections from the act are set forth. 


5. The Annual Report of the Comptroller 
General for 1944, in discussing types of con- 
tract claims which his office handles, lists 
claims arising by reason of ambiguity in con- 
tract terms or provisions, delay in performance 
by contractor, delivery of inferior material or 
workmanship, work alleged to have been done 
beyond contract requirements, and unauthor- 
ized interference by other contractors or the 
Government. However, see discussion and 
comments of the federal district court in 
Consolidated Vultee Aircraft Corp. v. US., 
cited in footnote 42, infra. 


6. But see 16 Comp. Gen. 895. 


7. See also 16 Comp. Gen. 497 (1936), 16 
Comp. Gen. 38 (1936) and 5 Comp. Gen. 712. 

8. See also 33 Comp. Gen. 573 (1954). 

9. See also 7 Comp. Gen. 181. 

10. See also 8 Comp. Gen. 252. 

11. The authority presently exercised by the 
G.A.O. in the so-called “bid-protest” cases is 
rather extensive, and the G.A.O. upon receipt 
of a protest by an unsuccessful bidder may, 
depending upon the circumstances, order the 
procuring activity to suspend contract place- 
ment until such time as it [the G.A.O.] passes 
upon the proposed award. In cases where award 
is made before the protest is acted upon by 
the G.A.O., the Comptroller has directed thet 
the award be “cancelled” and that payments 
be limited to the amount bid by a lower bidder 
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equired such a statement (33 Comp. 
Gen. 421); and that under an invi 
ation for bids which requires the 
submission of samples, a bid which 
complies with the specifications as 
advertised, but is accompanied by a 
sample which fails to meet specifica- 
tions, must be taken as qualified by 
the sample and rejected as unrespon 
sive (34 Comp. Gen. 180). 

The Comptroller General has held 
that bid preparation expenses are 
reimbursable in a C.P.F.F. contract 
(33 Comp. Gen. 548) ; that a firm not 
a low bidder, awarded a contract by 
the General Services Administration 
on the basis of an early delivery 
schedule, may be assessed as liqui- 
dated damages the difference _be- 
tween its bid and the next low bid, 
even though the invitation for bids 
did net state that time of delivery 
was of the essence (33 Comp. Gen. 
395) ;!2 that the “legal effect [of spe- 
cifications] and of bids submitted 
thereon go to the availability of ap- 
propriations ... and are questions of 
law for this office [G.A.O.]” (13 
Comp. Gen. 315) '%; that under an 
interpretation of the terms of a 
G.S.A. contract, the Government was 
not liable for non-specification sup- 
plies destroyed by a flood in a gov- 
ernment warehouse prior to contrac- 
tor’s being notified of their rejection 
(34 Comp. Gen. 76); that when a 
qualification imposed by a bidder is 
of such a nature that the bid is non- 
responsive, the qualification may not 
be removed after opening of bids if 
the removal will affect the quantity, 
quality or price of the items awarded 
and therefore be prejudicial to other 
bidders (30 Comp. Gen. 179); and 
that when a joint determination un- 
der the Small Business Act of 1953 
has been made to award a contract 
to small business, a legal and binding 
contract could not be made with a 
firm not in that category (34 Comp. 
Gen. 115). 


The Comptroller General .. . 
Power To “Settle and Adjust”’ 


Underlying the enormous authority 
possessed by the Comptroller Gener- 


al in the field of government con- 
tracts is the important power to 








“settle and adjust” public accounts 
and “all claims” against the Govern 
ment, balances certified by him be 
ing “final and conclusive’ upon the 
executive branch (31 U.S.C. 71, 74). 

Ihe present statutory basis for the 
exercise of such power by the Gener 
al Accounting Office is found in Sec 
tion 305 of the Budget and Account 
192114 


Section 236 of the Revised Statutes 


ing Act of which amends 


to read as follows: 


All claims and demands whatever 
by the Government of the United 
States or against it and all accounts 
whatever in which the 
of the United States is 
either as debtor or creditor, shall be 
settled and adjusted in the General 
Accounting Office. 


Government 
concerned 


This power to “settle and adjust” 
claims against the Government was 
not newly conceived in the Budget 
and Accounting Act of 1921, how- 
ever, and it is likely that the General 
Accounting Office and the Comptrol- 
ler General would have succeeded to 
it by virtue of the preceding section, 
Section 304, of the Budget and Ac- 
counting Act which vests in the Gen- 
eral Accounting Office all the powers 
formerly conferred by law upon cer- 
tain officers of the Treasury Depart- 
ment.15 Actually, this statutory 
power presently conferred upon and 
exercised by the G.A.O. has been in 
existence since March 3, 1817 (3 Stat. 
366), the date of enactment of Sec- 
tion 236 of the Revised Statutes, 
which originally read as follows:'¢ 

All Claims and demands whatever 
by the United States or against them, 
and all accounts whatever in which 
the United States are concerned, 
either as debtors or as creditors, shall 
be settled and adjusted in the Depart- 
ment of the Treasury. 

This authority of the General Ac- 
counting Office to “settle and adjust” 
claims and accounts is amplified and 
enforced by various statutory provi- 
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sity and in 1947 received his LL.B. 
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now an attorney in the Legal Office of 
the Chief Signal Officer in Washington, 
D. C. 





sions, set forth in 31 U.S.C. 71 et seq. 
which (1) provide for the audit and 
review of disbursing officer’s ac- 
counts by that agency; and, (2) in- 
sure that Government disbursing of- 
ficers are made accountable to the 
G.A.O. for the propriety and amount 
of their payments. 

Although the “accountable war- 
rant” procedure!? previously in ef- 
fect has been discontinued, the stat- 
utes still provide for submission to 
and review and examination by the 
G.A.O. of the accounts of disbursing 
officers, with balances certified by 
it being “final and conclusive on the 
Executive Branch of the Govern- 
ment”, 31 U.S.C. 74; for the suspen- 
sion by the G.A.O. of items of an 
“in order to obtain further 
evidence or explanation necessary 
to their settlement”, 31 U.S.C. 74; 


account 








12. See 7 Comp. Gen. 444 and 5 Comp. Gen. 
30. 

13. In this case the specific G.A.O. holding 
was that it was for that office and not the Navy 
to decide whether a bid for Navy Yard ma- 
chines, which was low considering prompt dis- 
count payment offered, should be rejected be- 
cause of an administrative determination that 
the inspection and installation of the machines 
would require greater time than the period 
allowed for discount. 

14. 31 U.S.C. 71 et seq. 

15. Section 304 of the Budget and Accounting 





Act reads as follows: “All powers and duties 
now conferred or imposed by law upon the 
Comptroller of the Treasury or the six auditors 
of the Treasury Department. . . shall be vest- 
ed in and imposed upon the General Account- 
ing Office ... The balances certified by the 
Comptroller General shall be final and conclu- 
sive upon the executive branch of the Govern- 
ment.” 

16. For a detailed history of accounting offi- 
ces in the Government see Mansrretp, Chapter 
II, and O. R. McGuire, 20 Inu. L. Rev. 455. 

17. See Selko, Tue Fenenat Frvancrat Syrs- 
TEM pages 467-479. 
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and for the statement and certifica- 
tion by the G.A.O. to the Treasury 
Department of the account of any 
disbursing officer failing to render 
his account in a manner required 
by law or departmental regulation, 
31 U.S.C. 514. It would appear that 
a disbursing officer, in view of the 
above, is not likely to make a pay- 
ment of a type that the G.A.O., by 
its past rulings and decisions, has 
determined to be objectionable to it. 

The statutes further provide that 
the accounts of the disbursing officers 
are to be examined by the G.A.O., 
with balances certified by it being 
final on the executive branch of the 
Government (31 U.S.C. 72, 74). If 
the G.A.O. doubts the propriety of a 
payment it is empowered to “sus- 
pend the item” or “take an excep- 
tion to the payment” (31 U.S.C. 74) ; 
if it believes the payment to have 
been improper it “disallows” the 
payment. Failing collection of a dis- 
allowed sum from the payee, the 
amount of the payment is charged 
back against the disbursing officer's 
account. Should a disbursing officer 
fail to render his accounts in a man- 
ner required by law, the G.A.O. is 
additionally empowered to certify 
the account of the delinquent officer 
to the General Counsel of the Treas- 
ury Department, who is then author- 
ized to proceed against such an 
officer (31 U.S.C. 514, 508-13). 

It would appear from the forego- 
ing that military disbursing officers, 
being closely accountable to the 
G.A.O., will generally make only 
those payments that the G.A.O., by 
its past rulings and decisions, has 
determined to be legally proper and 
unobjectionable to it.'® 


Legislative Power... 
General Accounting Office 
With this general statutory and 
erational background in mind, the 
reader’s attention is invited to the 
manner in which this legislative pow- 
er of the G.A.O. to “settle and ad- 
just” claims and accounts affects 
government procurement activity 
and the operation of procuring re- 
quired supplies and services through 
public contracts. 

Officials of the military depart- 


Op- 
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ments, in the performance of their 
responsibility of so procuring the re- 
quirements of the Services, are sub- 
ject to the Armed Services Procure- 
ment Act of 1947, the Annual 
Military Appropriation Acts and 
other statutes which set forth the 
legal framework within which con- 
tracts are placed, supplies and serv- 
ices are secured and payments made 
thereon. These statutes must neces- 
sarily be—and are—implemented and 
interpreted in rules and regulations 
by the services. The action taken in 
the course of such implementation, 
and indeed almost any action of any 
consequence taken by an operating 
official in contract placement or ad- 
ministration, will shape and deter- 
mine the circumstances under which 
claims for payment will be made, 
and the amount of those claims.'® In 
the course of both implementation 
by regulation and contract adminis- 
tration, questions naturally arise as 
to whether the regulations and ac- 
tion taken under them are proper 
and in conformity with law. An ad- 
ministrative official when confronted 
with such a situation generally se- 
cures the advice of the legal advisers 
within his own departmental legal 
structure?° and takes action pursu- 
ant thereto. This accomplished, 
however, the question is then pre- 
sented as to whether the Comptrol- 
ler General is to be bound in his fu- 
ture conduct by the administrative 
action and prior determinations by 
others as to its legality and propri- 
ety. If the Comptroller is not bound, 
it would appear that he may proper- 
ly question the validity of any result- 
ant claim for payment of money. In 
support of the position that the 
Comptroller is free to question the 
propriety of such prior acts, it is stat- 
ed that the primary duty of the 
G.A.O. is to assure that “public 
funds are expended for the purposes 
for which appropriated by Congress 
and in accordance with applicable 
law’’.21 It is then argued, that in the 
performance of this admittedly bur- 
densome duty, the G.A.O. must itself 
construe the law, and if it believes a 
payment is not justified by the law as 
so interpreted by it, its duty is to pre- 


vent that payment from being made 
and if already made to assure that 
reimbursement be effected. It is fur- 
ther contended that an important 
purpose of an independent audit of 
accounts by G.A.O. and a determina- 
tion by it as to what claims should 
be paid is that of providing a check 
upon administrative officers. 

The position of the administrative 
agencies, supported in the past by 
the Attorney General,?* is that the 
determination of the law is the duty 
of the officer charged with its admin- 
istration, and that the G.A.O. should 
be limited to ascertaining whether 
an administrative official acts in due 
form and that payments made by 
him are as certified and proper un- 
der the law as construed by the ad 
ministrative authority. This view as 
to the proper functioning of the 
G.A.O. would appear to reduce the 
operation of that office, in settling 
and adjusting claims and accounts, 
to a near-mechanical process of re- 
viewing the accuracy and efficiency 
with which payments are made by 
administrative agencies, and place 
with those agencies full and final 
administrative authority in the con- 
trol of their expenditures. 

The position taken by the G.A.O., 
as expressed in 3 Comp. Gen. 545, 
is that the decision as to whether 
expenditures of public funds are 
“authorized by law, and are for ob- 
jects or purposes for which the ap- 
propriations sought to be charged 
are available, is a matter for deter- 
mination solely by the Comptroller 
General. ..."*4 Those opposed to 


(Continued on page 488) 


18. See Graybar Electric Co. v. United States, 
90 Ct. Cl. 232 (1940), and discussion thereof. 

19. See discussion, footnote 45 infra. 

20. He may at this point, secure the advice of 
the Attorney General, if it is so desired. How- 
ever, in this regard, again refer to the Graybar 
case, footnote 18 supra and discussion infra 

21. Welch, 14 Fep. Bar Jour. 321 (1954). 

22. See Wrt.tovcnsy, Chapter V, which con- 
tains a complete and thorough analysis of this 
problem. 

23. See for example, the Statement of James 
M. Beck, Solicitor General of the United States 
to the House Judiciary Committee in 1924, re- 
ferred to infra. 

24. See Welch, footnote 21, supra. “[It is 
the] right and duty [of the G.A.O.] to de- 
termine the legal validity of payments made 
or claimed under Government contracts.” See 
also discussion footnote 45, infra. 
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Court Reporting: 


Facts for Public Officials 


by Joe H. Cerny + of Enid, Oklahoma 


® Perhaps the best introduction to Mr. Cerny’s article is a question: How much 
do you know about the court reporter upon whose work you must rely, both dur- 
ing a trial and later if you decide to take an appeal? Do you think of him as an 
employee of about the same skill as your own secretary—perhaps even a little less 
valuable in the daily routine of searching for justice, which is the true business of 
every law office? If you are in the habit of taking court reporters for granted, if 
you believe that they are simply ordinary stenographers who happen to work in 
a court instead of in an office, then this article, written by the Chairman of the 
Committee on State Legislation of the National Shorthand Reporters Association, 


may surprise you. 





® Without direct fault, 
court reporting is too little under- 
stood, and even is actively miscon- 
ceived, by the public. Simply, the 
underlying facts of that profession 
have not been made sufficiently 
available. Now the time is ripe for 
the full truth—to aid public officials 
in their difficult, sometimes frenzied 
attempts to provide enough compe- 
tent personnel to fill all the essen- 


anyone’s 


tial court-reporting positions. 
Legislators, governors, 
commissioners and other officials 
charged with the responsibility of fix- 
ing commensurate court-reporting 
pay need 
avoid long-range mistakes in eval- 
uating this line of work. Well-mean- 
ing is not enough, unless essential 
details are examined open-mindedly. 
Most of 
highly intelligent in general, and 
thoroughly conscientious. On the 
whole they make pretty good deci- 
sions—when they can readily get at 


county 


special information—to 


our public officials are 


the facts that are involved in a par- 
But most officials 
normally lack familiarity with the 


ticular situation. 


inside of courtroom procedure; they 
are laymen, as distinguished from 
lawyers and judges. 

When any legislator or other ofh- 
demands full 
facts and insists on weighing them 


cial court-reporting 
objectively for himself, his result- 
ing action is bound to be construc- 
tive. Should such an official quiz me 
for the background facts, I'd have 
thirty-five years’ 
experience as a court reporter and 
five years of rather busy spare-time 
associational effort at gathering and 


to draw on my 


analyzing reliable salary-transcript 
and related data from all states. For 
such official's benefit I should most 
respectfully endeavor in a factual, 
non-argumentative way to draw the 
picture about as follows: 

1. What is court reporting? It is 
the never-flagging, accurate verba- 
tim (word-for-word) writing in 





shorthand of every word spoken in 
a free-running trial. Some write on 
a stenotype; others use a pen. Such 
high-speed reporting ability is hu- 
manly possible, but barely possible; 
yet unavoidably such speedy report- 
ing ability is necessary, as we shall 
see. There is no safe, thorough- 
going substitute for it. Nor is there 
any reasonable comparison between 
the full-tilt shorthanding of a com- 
plicated trial and the ordinary, sim- 
ple and leisurely dictation in a busi- 
ness office. 

2. Importance of duties. The op- 
eration of the American judicial sys- 
tem, the best in the world, requires 
the making of a complete and true 
report of each contested trial. The 
courts, litigants, lawyers and the 
public deserve here the very best 
service humanly possible. 

The official reporter's certified 
and accurate transcript safeguards 
life, liberty and property rights. 
Such transcript is the sole basis for 
appeal to higher courts. It insures 
against injustice due to error in con- 
ception and judgment and common- 
ly avoids retrials. 

3. Why so strenuous? Naturally 
sometimes trial participants try to 
outtalk one another under emotion- 
al stress. This involves interruptions 
and cross-interruptions, counsel’s ob- 
jections and the court’s rulings. 
Then, of course, the participants neg- 
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lect reasonable co-operation  to- 
ward the orderly making of a prope 
record through the services of the 
official reporter. Frequently they get 
so absorbed in unexpected turns in 
the trial that they forget that their 
words are supposed to be taken 
down. Yes, they even forget the re- 
porter’s presence and functions. 

When after a verbal clash the 
judge and the attorneys disagree on 
what all has or hasn’t been said, the 
reporter must then read back the 
very worst of the language crossfire. 
Is this, or not, a worthy item of proof 
that verbatim reporting is nearly 
impossible? And that the work al- 
ways is loaded with hurry-hurry 
pressure? 

4. Shorthand-speed difficulties. 
Distressingly, the inherent obstacles 
to the acquirement of court-report- 
ing speed multiply acceleratingly as 
higher and higher shorthand speeds 
are attempted, somewhat as a moun- 
tain climber’s difficulties multiply 
with each stretch of height climbed. 
The final beckoning peak, only a 
remaining few hundred feet higher 
up, is harder to attain than the last 
preceding mile or two, 

Almost learn to 
write shorthand at eighty words per 
minute in four or five months. The 
next eighty words per minute, to 
reach 160, are increasingly burden- 
some. Each ten-word increase there- 
after gets ever harder to attain. 
Court speeds of 225 to 250 words 
per minute are common, with un- 
usual spurts of searching cross-ex- 
amination reaching 280 words per 
minute. Such shorthand peak takes 
years of persistent drill for the very, 
very few shorthand writers and sten- 
otypists who can ever acquire that 
speed at all. Most students give up 
before reaching the top. 

5. Rare speed-qualification. In 
America there are some 2,500,000 
stenographers capable of writing 
eighty words per minute in short- 
hand. Roughly 10 per cent of that 
number, or 250,000, can write 175 
words per minute, while only 2 per 
cent, or 50,000, can write 200 words 
per minute for short periods. At last 
our percentage drops to approxi- 


everyone can 


mately one fifth of 1 per cent of all 
stenographers, for there are in these 
United States fewer than 5,000 re- 
porters really competent for free 
running hearings. 

And many good reporters, to keep 
their speed, must practice almost 
daily—like a musician practicing for 
technique. 

6. Other abilities needed 
Stenographic speed and accuracy, as 
important as they are, do not alone 
make an expert court reporter. The 
work demands high general intelli- 
gence. It requires understanding of 
legal meanings and a comprehen- 


too. 


sive vocabulary covering the term- 
inology of many businesses and pro- 
fessions. Supremely important, the 
work demands a mastery of spelling, 
grammar and the ability to punc- 
tuate so as to retain and faithfully 
transmit to paper the exact shades 
of meaning intended by witnesses, 
lawyers and judges. 

Many a reporter's absorption of le- 
gal knowledge benefits the public in 
special ways. Such a reporter is able 
in spare minutes to compile instruc- 
tions on the law for juries under the 
casual supervision of the trial judge, 
who thereby is freed meanwhile to 
perform other judicial duties press- 
ing for his attention. This team- 
work hastens the end of each jury 
trial and the beginning of the next, 
without delaying the judge’s mis- 
cellaneous duties. Such a reporter's 
work on instructions shortens jury 
terms, which usually cost the public 
from $100 to $500 per day in jury 
costs, witness fees and incidentals, 
Every day so salvaged means a sub- 
stantial saving of public funds. 

Aside from the expediting of jury 
trials, a seasoned reporter occasion- 
ally serves, confidentially of course, 
board” for the 
judge’s “thinking out loud” on com- 


as a “sounding 
plex issues. Having thus available 
an ideally competent listener, some- 
times the perplexed judge voices his 
private thoughts pro and con, cogi- 
tating aloud on this possibility or 
that, and thereby clarifies his own 
thinking. In the end he may feel 
more sure of his eventual decision 
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than otherwise he might have beet 
able to feel. 

Nine out of ten experienced tria! 
judges, knowing all about court re 
porting, favor good pay for quali 
fied reporters. 

7. Electrical recording? No elec 
tronic machine with microphones 
can completely displace the skilled 
court reporter. A mechanical failure 
is always possible. Electrical current 
may be interrupted momentarily. 
The soft syllables aren’t easy to re 
cord electronically 
average 


clearness 
condi 
tions. Usually the requested play- 
back of a disputed question or an 
swer, even when recorded plainly, 


with 


under courtroom 


is wasteful of time. A good reporte1 
can isolate and read it quickly from 
his notes, omitting matter that isn’t 
wanted. 

Most witnesses, some lawyers and 
even a few judges are too human 
for electronics to make anything like 
a perfect record. These people can’t 
be expected always to speak delib- 
erately, one at a time, directly into 
a mike—like a_ trained 
nouncer reading rehearsed script. 

The legal profession is great. 
Most attorneys deserve warmly to be 
admired for their dedication to high 
principles. Naturally they become 
individualists in manner of expres- 
sion. Some lawyers can’t help walk- 
ing around while adducing testi- 
mony. Occasionally they cause wit- 
nesses to leave the stand and make 
demonstrations while explaining 
them. Such spontaneous proceedings 
shouldn’t be inhibited by mike- 


radio an 


catering. 

Even in the best regulated courts, 
a trial often unavoidably flashes into 
a battle of wits, a melee of words, 
with each of two or three persons 
striving to finish his point before 
being cut off. This usually starts 
when a glib, hostile witness testifies 
excitedly. Then statements get 
criss-crossed and sentence endings 
drowned out. That’s when the elec 
tronic machine gets either blanks o1 
clatters. 

The sound recording robot can 
not take head 


note of witnesses’ 


shakes and nods (in place of spoke: 
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“no” or “yes”). It can’t distinguish 
between unintelligible mumbles and 
clear speech, or ask for a repetition 
when in a crux it would be needed. 

When a_ plaintiff that 
“this shoulder hurts’, the live re- 
porter will 


testifies 
show in _ parentheses 
which shoulder is indicated by the 
witness. Or when a defendant testi- 
fies that he “signed this contract but 
not that one”, the human reporte1 
in his notes designates each exhibit 
as indicated. Naturally the judge and 
counsel often are too deeply preoc- 
cupied with conflicting contentions 
to be able to watch out for all the 
important “little things” that the 
oficial record should Catch. 

The qualified shorthand or steno- 
type reporter, possessed of intelli- 
gence and impelled by duty, uses 
all necessary ingenuity to fulfil the 
record, regardless. When on rare oc 
casion he must stop the trial in or- 
der to clarify and take down all pro- 
ceedings accurately, he does so. 

8. Reporting income is under par. 
In most states court reporting used 
to pay better actually, in end re- 
sults, than it does now. Prior to in- 
flated prices and high taxes, this 
work paid deservedly well in rela- 
tion to other occupations. The net 
purchasing-power rewards were for- 
merly better than today in many 
places. The average court reporter 
generally had, under natural sup- 
ply-and-demand economics, earned 
annual income (including tran- 
script fees) aggregating about three 
and a half times the then customary 
salary of a good office secretary. That 
pay ratio of $¥-to-1 was commonly 
accepted for decades as evaluating 
fairly the differences between secre- 
tarial and court-reporting work with 
respect to potential aptitude needed, 
training and practice required, ulti- 
mate abilities demanded, speed and 
volume of work involved, responsi- 
bility carried and nervous strain en- 
dured. The former pay advantages 
were sufficient to entice better-than- 
average stenographers to study and 
practice industriously in striving to 
qualify for court reporting. Could 
this be a reason why there was no 
reporter shortage then? 


9. Government's prejudicial ac- 
tion. When we began acquiring BIG 
government, Civil Service and othe 
agencies were hard pressed to pro 
thousands uncounted 


vide upon 


thousands of new secretaries each 
year. To supply the expanding de- 
mand, governmental agencies dou 


bled 


pay. 


and quadrupled secretarial 


Meanwhile the demand for 
court reporters remained moderate 
and consequently their pay was held 
down relatively. Partly because of the 
high-pressure discrimination in fa- 
vor of a million secretaries and 
against 5,000 verbatim reporters, the 
former economic-worth ratio of 3% 
to-l has been drastically upset. Yet 
the two groups’ differences in skill, 
responsibility and services have, of 
course, remained as wide as ever. 
In the one group are 100-words-pe1 
minute stenographers; in the other, 
250-words-per-minute reporters—of 
whom the special abilities above out- 
lined are demanded. 

Yet today secretarial pay in some 
places is higher than reporting in 
come in some places. 

10. The melting dollar. Due to 
swelling taxes and price inflation 
since 1940, the net purchasing pow 
er of the American dollar has shrunk 
to less than half. The April, 1952 
Readers Digest (page 112) showed 
that for a family of four persons an 
$6,072 
in 1951 had no more net buying 
power than $3,000 had in 1940, after 


payment of taxes in both. instances. 


annual income of received 


When larger amounts of income 
were similarly compared, the con- 
trast was even greater. Stated in an- 
other way, the 1940 dollar, consid- 
ered then at 100 cents’ value, had 
dropped by 1951 to about 45 cents. 
To have kept pace on the positive 
side, one’s income would have had 
to be doubled, and then some. 
However, during those eleven years, 
court-reporting salaries and tran- 
script fee rates lacked a lot of dou- 
bling, while incomes of secretaries, 
waitresses, plumbers, physicians, 
farmers and a great many others did 
treble. 


ll. Public misconceptions are det- 


double, even 


rimental. Due partly to the half- 


Court Reporting 


Joe H. Cerny has been a District Court 
reporter in Oklahoma since 1921. He is 
also a member of the Bar, having been 
admitted in 1919, but has never prac- 
ticed. He has been Chairman of the 
Committee on State Legislation of the 
National Shorthand Reporters Associa- 
tion since 1950. The accompanying ar- 
ticle won first prize in the N.S.R.A.’s 
best-article contest in 1955. 





hidden characteristics of expert 
court reporting, the work is not au- 
tomatically given commensurate rec- 
ognition by the elected officials up- 
on whom rests the responsibility of 
controlling reporting pay. 

Indeed, we frequently encoun- 
ter various specific misconceptions 
which are negative and hurtful. 

Many otherwise well-informed of- 
haven't had ample 
learn the _ back- 
ground facts, assume that reporters 


advanced 


ficials, who 


opportunity to 
merely are moderately 
stenographers performing light du- 
ties of slight importance, Such er- 
rors of opinion lead directly to in- 
adequate reporting pay in many 


places and indirectly to a spreading 
shortage of skilled reporters. 


Some public officials surmise that 
reporters are literally getting rich 
on transcripts, whereas, in truth, on 
the average only a small percentage 
of the voluminous notes taken in 


court are ever transcribed. Com- 
plete notes have to be made in all 
trials and filed away, just in case a 


transcript might later be desired by 
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somebody. Investigation shows that 
perhaps two thirds of all court re- 
porters earn less than $1100 per 
year on the average on official tran- 
scripts; and most of that work has to 
be done in after-hours. The aver- 
age net official transcript income is 
even smaller, because reduced by 
typing hire and other costs. 

Sometimes a legislator or a coun- 
ty supervisor complains of receiv- 
ing less pay than the local reporter. 
On the face of it, that complaint 
seems justified. But such official 
should remember: 

(a) That elected officials’ rewards 
often are more honorary than mon- 
etary; 

(b) That high-grade general of- 
fice-holding qualifications, which are 
always to be highly respected, actu- 


The Canons of 


® It is axiomatic that the general 
welfare of the legal profession and 
the individuals who make it up de- 
pend in large measure on good 
public relations. It is equally true 
that the adherence to the accepted 
ethical standards of professional and 
judicial conduct is essential to the 
maintenance of our good relations 
with the public. 

For fifty years the legal profes- 
sion in the United States has looked 
to the American Bar Association for 
authoritative statements of the 
standards which must govern the 
conduct of the lawyer in his prac- 
tice and the judge on the Bench. 
These statements are now found in 
the Canons of Professional Ethics, 
first adopted in 1908, and the Can- 
ons of Judicial Ethics, first adopt- 
ed in 1924, as amended from time 
to time. But all such Canons are of 
little value unless they reflect the 
constantly changing facts of current 
professional and judicial life. As 
Chief Justice Stone once said: “Be- 
fore [the Bar] can function at all as 
the guardian of public interests 
committed to its care, there must be 
appraisal and comprehension of the 
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ally are less rare than are the 
specialized court-reporting abilities; 
and, 


(c) That court reporting is so 
stringent in its demands and so near- 
ly impossible of accomplishment 
that very few elected officials, or 
even above-average stenographers 
would care to try to qualify for 
court reporting and, if eventually 
qualified, fewer still would there- 
after enjoy fulfilling the onerous du- 
ties entailed. 

12. What can be done? Everyone 
who studies this situation knows 
that in lots of states there are oc- 
curring vacancies in court-reporting 
positions, involving the perennial 
difficulty if not the impossibility of 
filling them. Some experienced re- 
porters are being 


Ethics 


new conditions and the changed re- 
lationships of the lawyer to his cli- 
ents, to his professional brethren 
and to the public. That appraisal 
must pass beyond the petty details 
of form and manners which have 
been so largely the subject of our 
codes of ethics, to more fundamen- 
tal consideration of the way in 
which our professional activities af- 
fect the welfare of society as a 
whole.” 

In 1954, the Directors of the 
American Bar Foundation estab- 
lished a Special Committee on Can- 
ons of Ethics to formulate a long- 
range plan for making such a 
reappraisal of the existing Canons, 
both of Professional and Judicial 
Ethics. The establishment of this 
committee resulted from a consider- 
ation of the Report by the Survey 
of the Legal Profession by Judges 
Phillips and McCoy published in 
1952 under the title Conduct of 
Judges and Lawyers. The members 
of the Special Committee and their 
Research Specialist on the staff of 
the Foundation have devoted end- 
less hours to the work assigned to 
them. It is expected that a plan for 
the proposed study of the Canons 


economically 


forced into better-paying occupa 
tions. Others are retiring because oi 
age. Whence will come the needed 
replacements? 

Under present conditions there 
are too few apt students enrolled in 
the too few courses that teach ac 
tual court reporting as such. Bright 
youngsters are preferring other vo 
cations. Many lifelong court report 
ers’ sons have taken up law, en 
gineering and other professions. 

Even in the schoolteaching pro 
fession, with its easier work and 
shorter hours, and its long vaca 
tions, salaries have had to be dou 
bled and trebled in order to keep 
enough teachers on duty. 

Will increased pay attract a suff 
cient number of apt reporter-recruits 
to fill demands? 


will be adopted and that adequate 
financing will be arranged in time 
to get the study under way before 
the middle of this year. 


While the task of devising a plan 
for such a study is itself formidable, 
the object to be attained presents a 
challenge worthy of the best efforts 
of the whole Bar. The Bench and 
the Bar must take an active interest 
in what is sought to be accom- 
plished. In 1933, a Committee of 
the American Bar Association wrote: 
“From time to time suggestions have 
been made that it would be well for 
the American Bar Association to 
consider the advisability of adopt 
ing an expression of its views con- 
cerning the governing principles of 
legal ethics... . [The drafting of 
the Canons adopted in 1908] was 
endeavor 
statement of general principles or 
to make a philosophic subdivision 


not an to formulate a 


of topics according to a lawyer's sev 
eral relations to others; it was nei 
ther comprehensive or exhaustive; it 
was largely illustrative and applica- 
ble to such illustrative situations. It 
is undeniable that a more compre 
hensive but concise statement of the 
general principles of proper profes 
sional conduct can be formulated.” 

(Continued on page 487 










oo 


thi 
its 
St 


ins 
gu 
Tro 


en 
th 


tu 
mi 


ah 


D, 
bt 
Ste 
in 


pe 


th 


fiv 
be 





wccupa 
1use oj 
needed 


there 
lled in 
ich ac 
Bright 
1er vo 
report 
Ww, en 
ons. 
ig pro 
k and 
+ vaca 
e dou 
o keep 


a sufh 
recruits 


lequate 
n time 
before 


a plan 
\idable, 
sents a 
efforts 
ch and 
interest 
accom- 
ttee of 
wrote: 
ns have 
vell for 
‘ion to 
adopt- 
ws con- 
ples of 
ting of 
8] was 
ulate a 
ples o1 
livision 
er’s SV 
vas nel 
stive; it 
applica- 
ions. It 
-ompre 
t of the 
profes 
lated.” 
ge 487 





“Y’all Come”: 


Dallas Doors Are Open 


® There'll be no “lone stars” when 
the American Bar Association holds 
its 1956 Annual Meeting in the Lone 
Star State. 

Friendly, hospitable Texans are 
insuring that each visitor to the Au- 
gust 27-31 meeting will play a major 
role in a star-studded business and 
entertainment program. 

And it is altogether appropriate 
that Dallas should play host to the 
\merican Bar Association's first ven- 
ture into the “Deep South”, for here 
members will find a cosmopolitan 
metropolis amidst a setting of cattle, 
cactus and cowboys. 

Visitors will be impressed with 
Dallas’ piercing skyline. Fabulous 
buildings, each a tribute to a state 
steeped in history, stand as a greet- 
ing and an indication of what to ex- 
pect: strictly “big time”’! 

Texans are proud of their heri- 
tage, but they are eager to disprove 
the legends painting them as 
“horned wranglers” still waving the 
five flags under which Texas lived 
before it joined the Union. 

That pioneer lawyer, Judge Roy 
sean, has not and will never be for- 
gotten in his native land, but Tex- 
ans are eager to meet each of his 
“law totin’ cohorts’—visiting mem- 
bers of the American Bar Associa- 
tion. 

You won't be met at the edge of 
the prairie by a stage coach or buck- 
board. All major airlines brave the 
obstacle course of oil derricks and 
skyscrapers to land at Love Field— 


only twelve minutes from downtown 
Big D”. 


Streamlined trains and 





modern buses help to make Dallas a 
great transportation center. And for 
those of you who come in private 
“hitchin’ 
have been replaced by more than 
28,000 up-to-date parking spaces. 
No longer do visitors have to 


automobiles—the posts” 


” 


pitch a tent or “rough it 
cabin style. Beautiful hotels offer the 
ultimate in The 
new and breath-taking Statler- 
Hilton Hotel, 
modern” theme, affords its guests an 


in log- 
accommodations. 


built in a “Texas- 
experience in luxury. Guests will 
like the friendly atmosphere of the 
Baker and Adolphus Hotels, all lo- 
cated in the heart of downtown Big 
D. Dallas affords a multitude of ho- 
tels from which to select your ac- 
commodations, and beautiful motels 
featuring swimming pools are plenti- 
ful. 

Downtown’s scores of restaurants, 
cafeterias and tea rooms offer plain 
“grub” at reasonable 
prices. Dallas is noted for its variety 


and fancy 
of exciting specialty restaurants, of- 
fering every type cuisine imaginable. 
And if you have a hankering for 
that famous “Southern style” fried 
chicken “Bar-B-Que”, or an unfor- 
gettable Texas steak, the selection is 
unexcelled. 

Texans are noted for “rip roar- 
ing” entertainment, and it’s strictly 
a matter of choice in picking your 
evening activity. 

Each of the major hotels offers re 
cording artists and top-name enter- 
tainers nightly. You'll like the plush 
surroundings and the friendliness 
which comprises “one big party”. 


Downtown theaters teature first 
run “horse operas” and “new fan- 
gled” films from Hollywood, and a 
theater housing the only Cinerama 
production in the entire Southwest 
is just a stone’s throw from the ho- 
tels. The newest Cinerama film spec- 
tacular, Wonders of the 
World, will be showing during the 
meeting. 

Dallas will have many legitimate 
stage productions then, too. A 
twelve-week summer series of light 
opera and musical comedy presented 
by top stars of the entertainment 
world will be in progress in the air- 
conditioned State Fair Auditorium. 
The Auditorium is located only ten 
minutes from downtown Dallas on 


Seven 


the 187 acre fairgrounds where the 
nation’s largest annual exposition, 
the State Fair of Texas, is held every 
fall. 

The Fair’s million dollar Midway 
with its thirty-three different rides 
and scores of games will be open, 
and for skating enthusiasts there is 
also an indoor public ice arena on 
the fairgrounds. 

The famed “Margo Jones Theater 
56” is something you won’t want to 
miss. This unique “theater in the 


, 


round” offers top actors in original 
productions. 

There is also relaxation and en- 
tertainment in the many private 
clubs of Dallas. With typical Texas 
hospitality, the clubs cordially wel- 
come guests from other cities. A let- 
ter of introduction from any private 
club of which you are a member in 
your own city will be honored in the 
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private clubs of Dallas. Many of 
these clubs feature excellent golf 
courses and swimming pools. 

And for you visitors who want to 
return home with some real Texas 
tales, horseback riding is still in 
the stables are lo- 


vogue. Many of 


cated in or around Dallas’ scenic 
parks, where trails afford riders a 
genuine sense of exploring. 

Some of you might find it refresh- 
ingly different to attend the “Big D 
Jamboree”, a program featuring folk 
singers and Western music. 

Whatever your desires for enter- 


tainment, they can be satisfied in 
Dallas! 

Of course, you will want to see the 
State Fair the beautiful 


ultra-modern library, the magnifi- 


Grounds, 


cent churches, the many beautiful 


homes and the countless other at- 
tractions of Dallas. 

Every visitor will be invited to in- 
spect the remarkable Southwestern 
Legal Center, home of the South- 
western Legal Foundation and the 
Southern Methodist University 
School of Law. The first Legal Cen- 
ter as such to be completed and acti- 
vated in the United States, it has 


gained national and international 


recognition through its varied pro- 
grams. The highly regarded Legal 
Center is headed by Robert G. Stor 
ey, former President of the American 
Bar Association. 

While the gentlemen are proceed- 
ing with their deliberations in the 
luxurious meeting places offered by 
the hotels, their wives will be guests 
of Texas’ largest shopping center 
where they can buy anything from a 
Paris original to a saddle bag. 

Dallas’ famous specialty stores are 


of world-wide repute as fashion pace 


setters. Here the ladies will marvel 
in the elegant appointments and be- 
come enraptured in one of their 
grand style shows. Scores of depart- 
ment stores and specialty shops will 
be offering new fall fashions fresh 
from the designing boards of Dallas’ 
own designers and manufacturers. 
For public-affairs-minded visitors 
who like to keep well-informed, Dal- 
las has two local daily newspapers, 
the 
Journal is published 


and the Southwest edition of 
Wall Street 
from a downtown office. If visitors 
want a copy of their hometown pa- 
per, the chances are it may be easily 
found at one of the many downtown 


news hubs which handle newspapers 
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from all over the nation. 

During convention time in Dallas, 
the weather should be resort- 
pleasant. Average high for the 
month of August is 96 degrees and 
the average low, 76. Humidity gen- 
erally is low, and the atmosphere 
Dallas 


Texas natural gas in business 


smog-free because uses its 
own 
and industry. 

Of course, because Dallas enjoys 
such a semi-tropical climate, air- 
conditioning is the rule rather than 
the exception in all public build- 
ings. 

The Dallas 
\ssociations are planning a hospi 


and the Texas Bat 
tality program that will make “Tex 
as” a favorite word and memory for 
each delegate. 

So “Y'all” plan to be counted 
among the participants to be ex 


tended the ‘Texas style” courtesies. 

And when the celebration is over, 
no doubt you will want to cut loose 
with one of those “wahoos” to voice 
your complete satisfaction. We won't 
mind, either. It won't stampede the 
cattle—we’re running them off the 
streets for this affair. 

You will love Dallas! 

Y’ALL will love Texas!! 
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Irs YOUR LAW. By Charles P. 
Curtts. Cambridge: Harvard Univer- 
sity Press. 1954. $3.75. Pages 178. 
This is one of the most provoca- 
tive and stimulating books about the 
law, as well as one of the most de- 
lightful, that it has been my privi- 
lege to read in many a day. It will 
not tell you how to win cases or get 
large verdicts. It is not concerned 
with the mechanics of courtroom 
practice or the technique of litiga- 
tion. It is with the larger issues that 
this book deals, the questions which 
we all too seldom stop and ask our- 
selves about our profession, perhaps 
because we are too busy plying it as 
a trade. But about this slim volume 
there is an air of leisure, an aura of 
good talk between friends on sub- 
jects of mutual interest, which is 
the essence of unpretentious schol- 
arship. It is an evening at the home 
of a cultured and intelligent host, 
and all that is missing to make it 
complete is the brandy and cigars. 
What is the extent of the loyalty 
which a lawyer owes his client? Is 
it true that an advocate, as Lord 
Brougham once said, “Knows in the 
discharge of that office but one per- 
son in the world—that client and no 
other?” Or is it rather the case that, 
as Mr. Curtis suggests, “If a lawyer 
is entirely devoted to his client, his 
client receives something less than 
he has a right to expect?” Must the 
true advocate maintain an island of 
isolation, unswept by the winds of 
prejudice and emotion which buffet 
his client in his involvement with 
his case, to which he can from time 
) time retire and obtain a calm and 
nbiased view of the surrounding 
orm of litigation? These are per 
nent questions, and they go clearly 
» the heart of the matter. For un- 
ss we know what we are striving 





for, it is dificult to know how to at- 
tain it. 

It seems right to speak of Mr. 
Curtis’ book in terms of questions, 
for he raises more issues than he 
ever resolves. He gives his own an- 
swer, always well reasoned and care- 
fully considered, to each; but he is 
far from didactic, and I am sure he 
would be the first to concede that 
the pattern must be cut to the in- 
dividual measure. Sometimes, I sus- 
pect, he frames his thesis in such a 
way as to present it in its most 
startling form, and offers it in its 
most paradoxical guise. Take, for 
example, his now well-known pro- 
posal, first advanced in an article in 
the Stanford Law Review, that a 
lawyer is sometimes justified in ly- 
ing for his client. The “lying” to 
which Mr. Curtis refers, it develops, 
is no more than something which 
we all must realize; that a lawyer 
is never under any obligation to re- 
veal all that he knows regarding his 
client's case. Yet it provoked in 
many, including the late Lloyd Paul 
Stryker, such a violent reaction that 
the limitations and qualifications 
with which Mr. Curtis surrounds his 
deliberately irritating statement are 
forgotten. Mr. Stryker in_ high 
dudgeon wrote, “Surely Mr. Curtis 
did not learn at Harvard College 
that a liar should be countenanced, 
much less approved.” Mr. Curtis 
must have chuckled when he read 
this. 

This is not a book calculated to 
break down the ethics of our pro- 
fession. It is a re-examination of the 
foundations upon which it is built. 
I am certain that every time a law 
yer disagrees with him Mr. Curtis 
feels a sense of accomplishment, for 
he can add one more to the list of 
those whom he has started thinking 
about the law instead of taking it 





for granted. And that is his purpose, 
for as his title suggests, the law is not 
the exclusive property of the legis- 
lators, or of the courts, or even of 
the lawyers. It’s your law, and “you” 
is everyone. If you don’t like it, you 
and you alone can change it. Mean- 
while, Mr. Curtis obviously does like 
it. “I have written lovingly about 
the law”, he says. “Unless I loved it, 
I could not hope to understand it.” 
Too often we forget that the two 
go hand in hand. 

WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


fi HE BIRTH OF THE BILL OF 
RIGHTS, 1776-1791. By Robert Al- 
len Rutland. Chapel Hill: The Uni- 
versity of North Carolina Press. 
1955. $5.00. Pages vii, 235. 
Notwithstanding the vast volume 
of patriotic oratory devoted to praise 
of the Bill of Rights (much of it 
perhaps from bar association mem- 
bers) , there is amazingly little schol- 
arly literature on the subject. Of 
course commentators on the Con- 
stitution as a whole, from Kent to 
Corwin, have touched incidentally 
upon the first ten amendments. 
Moreover, Dean Griswold and Mr. 
Patterson have recently written about 
the Fifth and the Ninth Amend- 
ments; while previous writers had 
treated the First, Fourth and Sixth 
Amendments. But so far as this re- 
viewer's researches have revealed, 
Mr. Rutland (who, incidentally, is 
a newspaperman, not a lawyer) is 
entitled to the distinction of author- 
ship of the first book devoted spe- 
cifically to the Bill of Rights. 
Besides being a pioneer, Mr. Rut- 
land is a competent chronicler of 
the events leading to the establish- 
ment of legal guarantees for per- 
sonal freedom. He starts with the 
English beginnings, listing not only 
the English Bill of Rights but other 
features of common law protection 
such as habeas corpus and trial by 
jury. (His statement, page 5, that 
the right to counsel was recognized 
by the twelfth century seems an 
overstatement, since that right was 
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not fully granted in England until 
1836). The provisions of Colonial 
charters, the Declaration of Rights 
set forth by the Continental Con- 
gress on October 14, 1774, the state 
bills of rights (beginning with Vir- 
ginia in 1776 and ending with New 
Hampshire in 1784), the first feder- 
al bill of rights which was contained 
in the Northwest Ordinance, the 
provisions for habeas corpus and 
jury trial included in the Consti- 
tution, and finally the acceptance of 
the first ten amendments are then 
reviewed. A _ concluding chapter 
philosophizes concerning modern de- 
velopments. The author states that 
“the surest sanctuary of freedom” is 
“not in the Constitution or the Bill 
of Rights, but in the minds of the 
people. . . . Gradually, the need to 
insure citizens the right to bear arms 
or the prohibition on quartering 
troops have become obsolete”. But 
other rights have been protected to 
a degree undreamed of by the found- 
ers. “As Gouverneur Morris and Jel- 
ferson foresaw, the courts have be- 
come the arm of government which 
protects citizens from the caprice of 
public opinion and the whimsical 
workings of legislatures. What they 
did not foresee was complete rejec- 
tion of the eighteenth century no- 
tion that government was at best a 
necessary evil. . . . In the twentieth 
century the concept seems to be that 
government can be a positive force 
for good. Perhaps individual 
liberty has become a secondary con- 
cern, subordinate to the paramount 
issue of safety of the nation. It is 
quite likely that the great men of 
the Revolution would be extremely 
uncomfortable in such a climate of 
opinion” (pages 229-30). For the 
adoption of the Bill of Rights 
through their efforts “served notice 
to all the world that national inde- 
pendence, without personal liberty, 
was an empty prize” (page 218). 
Lawyers may wish that a more de- 
tailed account of the legislative his- 
tory of the amendments in the First 
Congress had been given, as well as 
a more analytical treatment of the 
scope of the Bill of Rights and some 
discussion of its judicial interpre- 
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tation. The author has limited him- 
self to a chronological narrative of 
historical events and political strug- 
gles of the period covered. But his 
work is extremely valuable and im- 
portant not only to lawyers and his- 
torians, but to all citizens who de- 
sire an intelligent understanding of 
the institutions which we cherish 
and seek to uphold in the atomic 
age against the assaults of unbeliev- 
ers competing with us for the alle- 
giance of human hearts in vast and 
influential regions of the earth 
where freedom has been hitherto 
unknown. 


EDWARD DUMBAULD 
Uniontown, Pennsylvania 


Y ourn AND THE LAW. By 
Frederick J. Ludwig. New York: 
Foundation Press, Inc. 1955. $5.50. 
Pages 386. 

I have never met the author, 
Frederick J. Ludwig, but became 
rather intimately acquainted with 
him through the 386 pages of his 
Youth and the Law. He is eminent- 
ly qualified, a graduate of Columbia 
University Law School, holding a 
master’s degree in psychology with 
high honors and having served on 
important committees concerned 
with youth and its activities. 

He is realistic in the treatment of 
so perplexing a subject as juvenile 
crime, with all its nerve-racking and 
heartbreaking ramifications. He of- 
fers no panaceas and lays no pre- 
tense to any early solution of the 
problem. Practically the entire book 
is focused on the legal cobweb wov- 
en haphazardly and loosely over the 
entire nation, state and federal, with 
emphasis on the New York practice 
and procedure. 

The conditions prevailing as to 
youthful offenders are deplorable, if 
not desperate, especially the effect 
of our penal institutions which in 
the main do not render adequate 
supervision for rehabilitation and 
reform, but in fact turn out “bigger 
and better” criminals. Principally, 
the administration of juvenile de- 
linquency everywhere is shameful- 
ly handicapped by state budgetary 





restrictions and general public offi- 
cial apathy to the utter neglect and 
impairment of the entire service. 

With a refreshing frankness of un- 
certainty, the author delves into pa- 
rental obligations and responsibili- 
ties to and for their children. He 
discusses at great length the ages 
for various criminal liability, with 
extensive charts under state and fed- 
eral laws. He reasons well that com- 
petent evidence of a causal relation- 
ship between the parents’ conduct 
and the child’s misbehavior should 
be necessary to convict the parents, 
and that to penalize parents with- 
out any provable fault would con- 
stitute punishment for bearing chil- 
dren. Unfortunately, the enforce- 
ment of parental responsibility is 
tragically neglected as a preventive 
measure. It may be urgent to invoke 
the curfew law, but the more mili- 
tant approach to curtail delinquen- 
cy is to keep parents at home with 
their children instead of carousing 
in taverns, gambling establishments 
and other shady hangouts. 

What we need are more enlight- 
ened parents to create better homes. 
The deplorable conduct of many 
parents is directly responsible for the 
breakdown of their children’s morals 
and character. Parents are culpable 
when they fail to provide the right 
moral and religious atmosphere in 
their home. A home built on reli- 
gious concepts is a fortress against 
crime. A child who is not disci- 
plined at home and does not learn 
obedience and authority from his 
parents is ready prey for most evil 
influences. 

Forty-four pages are devoted to 
tracing sex offenses through the ages, 
with many interesting citations, il- 
lustrations and statistics. There is 
also an informative review of the 
development of the psychiatric ap 
proach in controlling sex behavior. 
Here especially there is a flare-up 
as to the controversy concerning 
which purpose shall dominate, de 
terrence of potential sex criminals 
or the rehabilitation of the actual 
offenders. Yet, it is generally accept- 
ed that 


compulsory treatment 


should be administered to all sex 
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offenders regardless of whether or 
not it is possible to deter them by 
threat of punishment. The only ques- 
tion is the type of treatment. 

Many pages deal with the obli- 
gation of parents to support their 
children, protection of children 
in civil proceedings, guardianship, 
adoption, education, employment, 
etc., all relatively less important in 
so weighty a treatise. The author's 
proposal for a unified adolescent 
court reflects the better line of think- 
ing for the administration of ju- 
venile infractions. 


He wrestles  straightforwardly 
with the major national indecision 
between leniency and the more vig- 
orous handling of juvenile offend- 
ers. —The modern tendency is ob- 
viously and emphatically toward a 
substitution of investigations for ju- 
dicial trials, supervision for con- 
viction and probationary care for 
incarceration. There is also a prone- 
ness toward a relaxation of the rules 
of evidence, withholding of rec- 
ords from public inspection, a soft- 
ening of the treatment of violators 
and a raising of the upper age limit 
to 20 or even 21 years of age, all 
this with some discretion in the pre- 
siding judge as to the triviality or 
gravity of the crime, unless defined 
by statute. It would seem reasonable 
to conclude that youths between 
the ages of 18 and 21 are not chil- 
dren. Their cruel beatings, merci- 
less perversive assaults and fatal 
stabbings and shootings are not ju- 
venile crimes, and most of the of- 
lenders have had previous experi- 
ences with the police. 

Che differences in vur profession- 
al opinions relative to the prosecu- 
tion and treatment of youngsters are 
synonymous with our variances in 
the philosophy of objectives in re- 
habilitation and punitive effect—in 
deterring prospective violators by 
the example of stern punishment ad- 
ministered to those convicted, or 
merely attempting to rehabilitate 
the delinquent. The test should be 
which is more important, greater 
benefit to society or the best inter- 
est of the defendant. It is obvious, 


however, that any course aiming to 
curtail crime necessarily entails pu- 
nitive treatment. 

The author points out that it has 
not yet been proved satisfactorily 
that juvenile criminals subjected to 
rehabilitation treatment became use- 
ful citizens and not hardened crim- 
inals; that in investigating the ca- 
reers after such treatment of a 
thousand juvenile delinquents, over 
88 per cent had again committed 
crimes within five years, and 70 per 
cent of these crimes were serious. 
It might well be added that James 
V. Bennett, Director of the Bureau 
of Prisons, told a senatorial sub- 
committee that 70 per cent of the 
population of federal prisons have 
a history of past offenses, and more 
than 50 per cent of the prisoners 
have been juvenile offenders. He 
said, “Beyond every adult prisoner 
there is a shadowy image of a ju- 
venile delinquent.” Also, a study of 
1,336 records of juvenile delinquents 
in Cook County revealed that 979, 
or 73.3 per cent had subsequent 
criminal records. Eighty to 82 per 
cent of all boys committed to St. 
Charles, Illinois, and 70 to 75 per 
cent of the girls committed to Ge- 
neva, Illinois, became repeaters aft- 
er their discharge, and were sen- 
tenced to other penal institutions. 
These shocking statistics should lead 
to a more positive conclusion. 

Mr. Ludwig acknowledges that 
“present limited knowledge of cor- 
rective techniques makes rehabilita- 
tion as a sole goal of treatment 
unattainable at least for the time be- 
ing’. It is safe to abide by the sound 
and expert judgment of our most 
highly qualified national authority 
on crime, J. Edgar Hoover, that to 
accomplish both purposes, restraint 
of vicious offenders is vital. Mr. 
Hoover admonished on January 27, 
1955, “The tendency to coddle 
youth or treat their problems with 
indifference manifests itself in too 
many communities.” He expressed 
confidence that if parents were held 
legally and financially responsible 
for the criminal acts of their chil- 
dren there would be a sharp decline 
in juvenile crime. He said further, 
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“Until youth learns to know, respect 
and obey the teachings of Almighty 
God, we can never expect them to 
obey civil law or the laws of society.” 

All in all, in the light of the 
many dilemmas, Youth and the Law 
is a comprehensive and handy ref- 
erence textbook for studious judges 
and conscientious prosecutors, pub- 
lic defenders, welfare practitioners, 
probation and parole officers, war- 
dens, sociologists, psychologists and 
psychiatrists who are identified with 
the field. It is an analytical and in- 
formative review of the law reflect- 
ing intensive historical research 
through the Roman, Judaic and 
Moslem codes to modern statutory 
and scientific conflict and dubiety. 

No reference is made anywhere 
to adult crime which has sustained 
a corresponding increase in fre- 
quency. Although public opinion is 
inclined to condemn youth alone, 
the real fault lies with the grown- 
ups. Criminals are not born. They 
are reared in an era which has dis- 
carded morality. The flood of ju- 
venile violations is the inescapable 
result of the appalling tide of law- 
lessness among adults. They cannot 
be curtailed independently of each 
other. 

There will be no easy solution to 
the problem until present-day con- 
fusions, world fears, distorted feel- 
ings and cold and hot wars will truly 
subside. 

Jutius H. MINER 


Circuit Court of Cook County 
Chicago, Illinois 


Nationat SECURITY AND 


INDIVIDUAL FREEDOM. By 
John Lord O’Brian. The Godkin 
Lectures on the Essentials of Free 
Government and the Duties of the 
Citizen. Cambridge, Massachusetts: 
Harvard University Press. 1955. 
$2.00. Pages 84. 

In these lectures a great lawyer 
applies himself to the task of arous- 
ing the country to reverse the cur- 
rent trend toward the sacrifice of 
freedom on the altar of “security’”— 
economic, political and military. 
Without questioning the good in- 
tentions behind many of the re- 
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cent encroachments on freedom, he 
traces their development in detail 
and makes brilliantly clear the di 
rection in which we are headed. 

‘There is not space here for the 
growing bill of particulars. It is fa 
miliar to most lawyers through thei 
own practice or through the reports 
of bar association! and other groups. 
It includes the submersion of in- 
dividuality required by the “wel- 
fare state”; the violation of due proc- 
ess involved in the excesses of some 
investigations of subversion; the 
deadening conformity threatened by 
the proliferating checks on the loy- 
alty of teachers, government employ- 
ees (now reaching the employees of 
government contractors) , scientists, 
foreign travellers, entertainers, au- 
thors and so on. As Mr. O'Brian 
points out, governmental programs 
once inaugurated seem usually able 
to find some logic requiring their 
continuance and expansion. 

The thesis underlying these lec- 
tures is of course not new. Justice 
Jackson, in one of his last contribu- 
tions to these pages (quoted by 
O'Brian at page 11), stated it thus:? 

It seems to me that these traditional 

freedoms are less in danger of any 
sudden overthrow than of being grad- 
ually bartered or traded for something 
else on which the people place a high- 
er current value. In this anxiety- 
ridden time, many are ready to ex- 
change some of their liberties for a 
real or fancied increase in security 
against external foes, internal betray- 
ers or criminals. Others are eager to 
bargain away local controls for a fed- 
eral subsidy. 

Despite such past warnings, how- 
ever, no lawyer—or anyone else— 
should fail to read Mr. O’Brian’s 
analysis because of a feeling that 
he appreciates the problem and is 
already doing all he can about it. 
To begin with, these lectures are 
highly readable. The insight which 
they reveal is continuous. But the 
quality which is most striking is the 
perspective—‘‘the long view”, which 





1. E.g., 77 A.B.A. Rep. 578 (1952); 78 A.B.A. 
Rep. 304 (1953); 79 A.B.A. Rep. 329 (1954). 

2. Robert H. Jackson, The Task of Main- 
taining Our Liberties: The Role of the Judi- 
ciary, 39 A.B.A.J. 961 (November, 1953). 

3. See 1 Pusey, Evans HvucHes 
(Macmillan, 1951) pages 201, 206, 209, 246. 


Mr. O'Brian is uniquely able to 
bring to bear. He has himself, fon 
a long time, been a valiant partici 
pant in the never-ending fight fon 
freedom. He was a leader in the 
New York legislature and support- 
ed the reforms of Governor Charles 
Evans Hughes.* He was Assistant 
World 


War I, in charge of internal security 


Attorney General during 
matters; and he was General Coun- 
sel of the War Production Board 
during World War II. All his life 
he has been a trial lawyer—and the 
trial lawyer spends his days in the 
active preservation of freedom. ‘This 
last is sometimes overlooked by those 
who have been freely criticizing the 
Bar for its supposed quiescence in 
of recent developments. 
The Bar undoubtedly should have 


the face 


done more. But many lawyers have 
quietly keeping the 
alight; and there are signs that the 
Bar as a whole is reasserting its tra- 
ditional responsibilities. These lec- 
tures should greatly help to rally us 
all. 


been torch 


FREDERICK A. BALLARD 
Washington, D. C, 


ARRANGEMENTS 


UNDER 
CHAPTER 11 OF THE BANK- 
RUPTCY ACT. By Sydney Krause. 
New York: Practising Law Institute. 
1955. $1.50. Pages 38. 


When a client in financial dis- 
tress consults his lawyer, the latter 
invariably is required promptly to 
analyze a difficult situation. Delay- 
ing tactics are most unwise, for cred 
itors are demanding payments and 
the numbers of those making de- 
mands will increase daily. There is 
no more impatient person in the 
world than a credit man guilty of an 
unwise extension of credit. The law- 
yer thus consulted must give his cli- 
ent sound advice, and quickly. Mr. 
Krause in his pamphlet outlines the 
procedure to be followed where a 
client needs an adjustment only of 
obligations due general unsecured 
creditors. 

The author is a frequent lecturer 
at the Practising Law Institute and 
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is chairman of its course on bank 
ruptcy. He has had a broad experi 
ence in the active practice of bank 
ruptcy law and that experience is 
reflected in this publication. He di 
vides his subject, dealing first with 
the statutory provisions of the Bank- 
ruptcy Act pertaining to arrange 
ments. The second half of the trea- 
tise deals with the conduct of an 
arrangement proceeding as distin- 
guished from the statutory proce 
dure. 

One of the most valuable features 
of this little work is contained in 
the introductory portion, in which 
the author sets forth the advantages 
of Chapter 11. A careful reading of 
the several pages dealing with this 
subject will be worth the while of 
any practitioner, whether he repre 
sents creditor or interests. 
For example, not too many lawyers 
understand that in Chapter 11 pro- 
ceedings a debtor-in-possession may 
take the same action to invalidate 


debtor 


preferences and fraudulent convey- 
ances that a trustee take in 
straight bankruptcy. 

As with its predecessor, the former 
Section 12 of the Bankruptcy Act, 
resort is had to Chapter 11 quite 
frequently because a recalcitrant mi- 
nority of creditors either are un- 


may 


willing to accept an offer made out 
of court by a debtor, or else are so 
slow in responding to overtures that 
valuable time is lost. And the delay 
involved irritates those creditors 
who have promptly accepted an ol- 
fer. Chapter 11 when properly ad- 
ministered is a streamlined method 
for the composition of debts due 
unsecured creditors. 

Whether the lawyer be new at the 
Bar or experienced in practice, he 
will find this little book a valuable 
addition to his working library. The 
author outlines the successive steps 
that a lawyer should take when he 
is consulted, and he lists the papers 
and data that he must call upon his 
client to furnish. There are listed 
in one place the various papers 
which the Bankruptcy Act, the Gen 
eral Orders in Bankruptcy, and thie 
Special Bankruptcy Rules of Court 
require. The preparation of this list 
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was a happy idea, for it will serve as 
a valuable guide to counsel who 
rarely practice in the bankruptcy 
court and as a valuable reminder to 
those whose practice in bankruptcy 
is extensive. Thus this work, briet 
as it is, is a Valuable addition to the 
Practising Law Institute series of 
publications on general practice. 
Harry S. GLeIcK 


St. Louis, Missouri 


Tue BABYLONIAN LAWS: 
Translation and Commentary. Vol- 
ume II. By G. R. Driver and John 
C. Miles. New York: Oxford Uni- 
versity Press. 1955. $10.10. Pages 426. 

At last, we have a definitive trans- 
lation of the Code of Hammurabi— 
and one which is likely to remain so 
indefinitely! It is a scholar’s book, 
and one so thorough that it carries 
in the back its own dictionary, the 
most complete glossary of Babyloni- 
an legal terms 
Thanks to these learned Britons, a 


ever assembled. 
Semitic philologist and a lawyer, we 
now have a standard work on Bab- 
ylonian law which equals or sur- 
passes any in any language. During 
the half century since the original 
discovery and translation of the old- 
est, extensive, legal code of antiquity 
-the Babylonian laws of the early 
part of the second millenium before 
Christ, scholarship has made no rad- 
ical-changes in their meaning or sig- 
nificance, but has confirmed their 
position as one of the major source- 
documents of ancient history. 

More than a quarter century ago, 
these two scholars began a system- 
atic and comprehensive survey of 
the primitive laws of the Near East 
looking to a terminal study of the 
Mosaic laws of the Old Testament. 
Their Assyrian Laws, appearing in 
1935, set the pattern for the series 














with its detailed and meticulous 
philological notes and commentat 
ies on each section of the Assyrian 
laws. In 1952 Babylonian Laws, Vol- 
ume I: Legal Commentary, the com- 
panion of the present volume, was 
published. (See review, by this writ- 
AMERICAN BAR 


December 


ASSOCIATION 
1953.) 
present volume is a thorough and 


er, in 
JOURNAL, The 


exhaustive translation-study of not 
only Hammurabi’s Babylonian laws 
but of the recently found, earlier, 
contributory Babylonian laws, those 
of the Sumerian Lipit-Ishtar and of 
the Akkadian 


na. The two volumes present a thor- 


Bilalama of Eshnun- 
ough, critical study of the oldest 


known legal material from the 
cradle-period of civilization. The au- 
thors are much older than when 
they launched their ambitious study; 
one bows in awesome respect to the 
persistence of these two able men 
who held to.their course through a 
period when England was bombed 
and their very civilization threat- 
ened. The legal profession and its 
historians will ever be debtors to 
these scholars. It must be reported 
with regret that the earlier Volume 
I of this title is already out-of-print 
and a reprinting is now “under con- 
sideration”. That 


useful to lawyers than the present 


volume is more 
one, which presents its greatest value 
in the careful translation. The earli- 
er volume, as an excellent and 
extensive 
could be used effectively with any of 


up-to-date commentary, 


the earlier texts of Hammurabi’s 
code in English, at least one of 
which may be found in 
tensive law library. Those few who 
were fortunate enough to have pur- 
chased Volume I will be anxious to 
acquire Volume II, completing the 
Babylonian study. Others, wishing 
to have at hand the most careful, 


any €x- 


Books 1or Lawyers 





recent translation of Hammurabi’s 
laws, may purchase this volume and 
later acquire the reprint of Volume 
I. From the pretatory comments, the 
reader gathers that this volume ter- 
minates the joint publications by 
the authors, but it is sincerely hoped 
that they will yet be able to bring 
their talents and rich experience to 
bear upon the Old Testament laws 
of Moses. 

One does not review an admirable 
work such as this; one can only ad- 
mire it and commend it. For those 
who are not familiar with Hammu- 
rabi, perhaps a quotation or two at 
random will reveal the interesting 
possibilities of the study of these 
four-thousand-year-old laws as soci- 
ety’s earliest answers to legal prob- 
lems still with us. Notice Section 
14: “If a man kidnap the infant son 
of a free man, he shall be put to 
death”, and Section 59, “If a man 
has cut a tree in a man’s plantation 
without the knowledge of the owner 
of the plantation, he shall pay one- 
half a maneh of silver.” After two 
hundred eighty-two such sections, he 
announces, ‘I am indeed a shepherd 
who brings peace, whose sceptre is 
just”, whose laws are “that the strong 
may not oppress the weak”. Wheth- 
er truthful or not, there is the rhy- 
thm of the Old Testament in his 
proud boast, “I have made the peo- 
ple of the towns to lie down in safe- 
ty and have left them none to af- 
fright them.” In the dewy dawn of 
civilization, Conscience came as the 
Goddess of the Morning and had al- 
ready given to man her stalwart son, 
Law. Driver and Miles have given 
us a clear picture of all that we 
know of Law in his virile and cal- 
low youth. 

DiLLarD S. GARDNER 
Raleigh, North Carolina 
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a Stand By Your Order! 


In his excellent book, The Advocate, published a cen- 
tury ago, British barrister Edward Cox has an interest- 
ing chapter entitled “Reflection”. It gives wise advice 
to the young lawyer who has just joined the legal pro- 
fession. Barrister Cox advises him to retire to his own 
room and there to reflect upon his future career at the 
Bar. 

Admonishing the young man to consider the position 
of honor which he now holds in the society of gentle- 
men of the law, the author points out that the unwrit- 
ten rules of our profession are stronger than any sta- 
tute. The young lawyer is advised to dedicate himself 
to his profession because his own interest as a lawyer 
is best advanced by advancing the interests of the en- 
tire legal profession. 

The attempt to court popularity, by abusing his own 
class, ensures to a man the hatred of those whom he be- 
trays and the contempt of those to whom he sacrifices 
them. “Stand by your order.” 

This is sound advice to us American lawyers today. 
It is not difficult for a lawyer, out of loyalty to his cli- 
ent, to adopt the attitudes of hostility which frequently 
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prevail between clients. This often leads him to criti 
cize unjustly the lawyer on the other side or to make 
unmerited slurring remarks on his fellow lawyers in 
general. 

Gibes at opposing counsel in court or conference are 
neither courteous nor wise. Whatever you do as a law- 
yer to unjustifiably disparage your brother counsel in 
evitably lowers you along with your victim in the eyes 
of laymen. We lawyers have never been popular as a 
class. More than any other profession we do our best to 
keep our own house in order. We must be eternally 
vigilant to criticize, to condemn and to root out any 
lawyer guilty of serious professional misconduct. Only 
that way have we earned and will we continue to de- 
serve the respect of laymen, indeed of ourselves. Re- 
spect rather than popularity must constantly be our 
goal. Each of us can be justly proud to be a member of 
the legal profession. We must realize, however, that we 
do not enhance respect for it or for ourselves by unjusti- 
fiably criticizing either our brother lawyers or our pro- 
fession. 

“Stand by your order’ means more than not carping 
at your fellow lawyers to court popularity, more than 
just having a fine ethical sense in practice. It means 
supporting the great goals of our bar association activ- 
ities. It means doing your indvidual best to see that the 
law is administered with justice and with honor. A law- 
yer who stands by his brother lawyers where they are 
unjustly attacked inevitably earns the respect of his 
clients and his brother lawyers as well. Fleeting popu- 
larity is a poor substitute for lasting respect. 

We welcome the new members of the American Bar 
Association who have joined as a result of our recent 
membership campaign. In greeting them we repeat a 
British barrister’s wise and proved advice: “Stand by 
your order.” 


It Is Easier To Be Generous than Just 


Lawyers have a story—we hope apocryphal—about a 
judge who, when asked by a lawyer for the allowance 
of a fifty-dollar counsel fee, replied “Oh, make it a hun- 
dred. It's my birthday.” Apocryphal or not, the story 
illustrates the propensity of the human race to surren- 
er to a carnival spirit when it comes to distributing 
other people’s money. We glow with conscious virtue 
as though the generosity were our own when we be- 
stow with a liberal hand government funds which 
some position which we hold has placed under our con- 
trol. 

To counteract the influence of this almost universal 
human failing, men have to be found who will court 
unpopularity—men who recognize liberality with gov- 
ernment funds as the vice it is instead of a virtue. 

Mr. Owen Birnbaum, in his article “Government 
Contracts: The Role of the Comptroller General” in 
this number of the JourNAL, tells us of an unsung man 
who dedicates a fifteen-year term to the inevitable un 
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with which many government officials woo popularity 
by generosity with public funds. The Comptroller Gen- 
eral will never win the plaudits of the multitude, but 
to him the multitude may owe the possession of vast 
sums which, but for him, the government would have 
taken from them in taxes to replace like amounts wast- 


ed by extravagant administrators. 


Since the Comptroller General cannot control appro- 
priations, his functions are limited to the determina- 





SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


® All members of the Section keen- 
ly regretted to learn of the resigna- 
tion at the Midwinter Meeting of 
the Council of the Section on Feb- 
ruary 19 of Arthur Littleton, of 
Philadelphia. Mr. Littleton 
served the Section most effectively 
as committeeman, member of its 
Council, and its Secretary, and it is 
hoped that after the pressures of the 
next year or two are over, he may 


has 


resume his long years of activity 
which have been so beneficial to all 
members of this Section. Herbert F. 
Sturdy, of Los Angeles, was elected 
Secretary to succeed Mr. Littleton, 
and William H. Nieman, of Cin- 
cinnati, was elected Councilman to 
replace Mr. Sturdy. 

During April, the third issue of 
The Business Lawyer for the cur- 
rent year of this Section was pub- 
lished. It contains a report of the 
activities of many aggressive com- 
mittees of the Section and a num- 
ber of timely articles on recent de- 
velopments in fields of activity in 
which various committees of this 
Section have been at work. The Ju- 
ly issue will contain other such ar- 
ticles and the annual report of each 
of the committees of the Section. 

Those who join the Section be- 
tween the date of the issuance of 
this publication and June 30, 1956, 
may with the payment of the an- 


popularity of one who seeks to curb the gay abandon 


Activities of Sections 





tion of the propriety of payments out of appropriated 


Editorials 


funds. This seems like a pure question of law and yet 
the Comptroller General is an administrative officer. 
The questions raised by the existence of such an officer 
outside of, but concurrently with, the judicial structure, 
are interesting and difficult as the reader will discover 
for himself. Certainly the most rabid advocate of the 


supremacy of the courts could not wish for them the 








nual dues of the Section of $5.00 ob 
tain a membership for the balance 
of the current year ending with the 
date last mentioned, and for a full 
additional year thereafter. Any new 
member requesting any copy of the 
issues of The Business Lawyer pub 
lished during the current year may 
obtain such copies so long as the 
available copies last. Any member 
of the American Bar Association may 
become a member of the Section by 
writing a letter applying for mem- 
bership and paying the $5.00 dues, 
and may in that same letter, request 
any of this year’s issues of The Bus- 
iness Lawyer that he desires. 


SECTION OF 
TAXATION 


® The major work of the Section 
the current time 
review and 


of Taxation at 
continues to be the 
criticism of proposed Treasury 
Regulations under the _ Internal 
Revenue Code of 1954. The Policy 
and Coordinating Committee, which 
is directing this work, has issued a 
schedule listing the latest breakdown 
of ninety-nine proposed regulations 
together with the working assign- 
ments, that is, the name of the Sec- 
tion member responsible for the 
report on each particular regulation 
and the Policy and Coordinating 
Committee member responsible for 
review of each such report. All mem- 
bers of the Section are invited to 
send comments on any of the pro- 


complicated, dificult and largely thankless jurisdiction 
now exercised by the General Accounting Office. 







posed regulations to the Chairman 
of the Policy and Coordinating Com- 
mittee, Eugene F. Bogan, 1108 Six- 
teenth Street, N. W., Washington 6, 
D.C. 
The 
Internal Revenue (Planning), Jus- 
tin F. Winkle, has requested that the 
Section also undertake to review five 


Assistant Commissioner of 


proposed regulations dealing with 
employment taxes. This work has 
been assigned by the Policy and Co- 
ordinating Committee to several Sec- 
tion members employed by com- 
panies which have a large number 
of employees. 

Che attention of Section members 
is again invited to the request of 
Colin F. Stam, Chief of Staff of the 
Joint Committee on Internal Rev- 
enue Taxation, for written sugges- 
tions for improvement in the In- 
ternal Revenue Code of 1954. All 
members should send such sugges- 
tions in triplicate to Section Head- 
quarters, 1025 Connecticut Avenue, 
N. W., Washington 6, D. C. 

Mr. Stam has also requested that 
the Section subm‘t comments on the 
proposed extension of the Renego- 
tiation Act of 1951. This matter is 
presently being considered within 
the Section by the Income Tax Com- 
mittee under the chairmanship of 
Sherwin T. McDowell of Philadel- 
phia, Pennsylvania. 

All Section members should note 
that the permanent office of the Sec- 
tion has been moved to the new ad- 
dress given above. 





May, 1956 * Vol. 42 


449 

























Supreme Court Decisions 


Commerce... 


contract carriers 
® United States v. Contract Steel 


Carriers, Inc., 350 U.S. 409, 100 L. 
ed. (Advance p. 345), 76 S. Ct. 461, 
24 U. S. Law Week 4134. (No. 102, 
decided March 12, 1956.) On appeal 
from the United States District Court 
for the Northern District of Indiana. 
Affirmed. 

Appellee was a contract carrier of 
steel articles used in highway con- 
struction projects, licensed as such by 
the Interstate Commerce Commis- 
sion. The Commission sought an or- 
der from a three-judge District Court 
directing the appellee to cease opera- 
tions as a common carrier by motor 
vehicle, contending that appellee's 
active solicitation of business and its 
advertising amounted to holding out 
to the public that it was a common 
carrier. 

The District refused to 
grant the order, and the Supreme 
Court affirmed per curiam. 

The Court declared that the fact 
that appellee has actively solicited 
business within the bounds of his li- 
cense does not support a finding of 
“holding itself out to the general 
public”. The Court agreed with the 
Commission that the services of a 
contract carrier must be individual 
and specialized, but held that those 
requirements were met by this con- 
tractor, since it hauled only strictly 
limited types of steel products under 
individual contracts. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice HARLIN, dissented, ar- 
guing that the Commission had ap- 
plied the classic common law test to 
determine that the appellee was a 
common carrier and that the Com- 
mission’s findings were entitled to 


Court 





Reviews in this issue by Rowland Young. 
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the same weight that would have 
been accorded to findings of a jury. 
The case was argued by Charles E. 
Barber for the Commission and by 
Robert N. Burchmore and John S. 
Burchmore for the appellee. 


Constitutional law... 
segregation in schools 

® Florida ex rel. Hawkins v. Board 
of Control, 350 U.S. 413, 100 L. ed. 
(Advance p. 348), 76 S. Ct. 464, 24 
U. S. Law Week 4135. (No. 624, de- 
cided March 12, 1956.) On petition 
for writ of certiorart to the Supreme 
Court of Florida. Certiorari denied, 
prior mandate recalled and vacated, 
and new order entered granting cer- 
tiorari, vacating judgment and re- 
manding cause. 

In this brief per curiam opinion, 
the Supreme Court ordered the ad- 
mission of a Negro to a state law 
school, declaring that its second de- 
cision in the School Segregation 
Cases, 349 U. S. 294 (1955), did not 
imply that “decrees involving gradu- 
ate study present the problems of 
public elementary and_ secondary 
schools”. The School Segregation de- 
cree, therefore, said the Court has 
no application to a case involving a 
Negro applying for admission to a 
state law school. 

In 1954, the Court had directed 
the Supreme Court of Florida to re- 
consider this case in the light of the 
School Segregation Cases opinion. 
The Court now recalled its mandate, 
and entered an order vacating the 
judgment below. 


Courts... 


is a lawyer an “officer of 
the court’? 
=" Cammer v. United States, 350 
U.S. 399, 100°L. ed. (Advance p. 
340), 76 S. Ct. 456, 24 U.S. Law 
Week 4131 (No. 110, decided 


George Rossman 


EDITOR-in-CHARGE 


March 12, 1956). On writ of cer- 
tiorart to the United States Court 
of Appeals for the District of Co 
lumbia Circuit. Reversed. 

The Supreme Court has decided 
that lawyers are not officers of the 
courts, at least for the purposes of 
18 U.S.C. §401 (2). That section 
empowers a United States court to 
punish as contempt “Misbehavior ol 
any of its officers in official 
transactions’. 


their 


Cammer, the lawyer involved, had 
circulated a questionnaire among 
the members of a grand jury that 
indicted his client for allegedly fil- 
ing a false non-Communist affida- 
vit. The purpose of the question- 
naire was to determine the effect of 
the Government's loyalty program 
on jurors who were government 
employees. 

The District Court for the Dis- 
trict of Columbia held the lawyer 
in contempt and fined him $100, the 
judge concluding that petitioner's 
act was an impropriety, but adding 
“There seems to be reason to be 
lieve respondent may have miscon- 
ceived the proprieties. . . . There is 
indication respondent may have be- 
lieved he had a right to propound 
the questions at the time he did, 
notwithstanding this Court is of 
opinion he had not.” The Court of 
Appeals affirmed the contempt hold- 
ing. 

The Supreme Court reversed, 
speaking through Mr. Justice 


Biack. The Court reached its de- 


cision by holding that lawyers are 
not “officers” of the courts within 
the meaning of the statutory lan- 
guage. It refused to rule on peti 
tioner’s argument that his conduct 
was not “misbehavior”, but a good 
faith attempt to discharge his duties 
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as counsel for a defendant in a 
criminal case. 

The Court's opinion limits the 
word “officers” in the statute to “the 
group of persons who serve as con 
ventional court officers and are reg 
ularly treated as such in the laws”. 
The Court declared that the word 
officer as applied to lawyers con- 
veys quite a different meaning from 
the word as applied to marshals, 
bailiffs, court clerks or judges. 

Mr. Justice MINTON announced 
that he concurred in the judgment 
“solely on the ground that the cir- 
cumstances leading to the enactment 
of this statute dictate. the Court's 
otherwise unique reading of the 
term ‘officers of the court’ ’ 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by Charles 
E. Ford for the petitioner and by 
Gray Thoron for the respondent. 


Courts... 
instructions to jury 

® Gibson v. Lockheed Aircraft Serv- 
ice, Inc., 350 U.S. 356, 100 L. ed. 
(Advance p. 305), 76 S. Ct. 366, 24 
U. S. Law Week 4116. (No. 42, de- 
cided February 27, 1956.) On writ of 
certiorari to the United States Court 
of Appeals for the Fifth Circuit. Re- 
versed. 

Here, the petitioner had recovered 
a judgment in a personal injury ac- 
tion in a federal District Court. The 
Court of Appeals had reversed and 
remanded on the ground that four 
instructions requested by the defend- 
ant and refused by the trial court, 
should have been given. 

In a short per curiam opinion, the 
Supreme Court declared that a “thor- 
ough consideration” of the record 
showed that the charge as given by 
the trial court was complete and cor- 
rect. It reversed the Court of Ap- 
peals, saying that this was a case 
‘where, in the exercise of our super- 
visory powers over the lower federal 
ourts, the judgment of the Court of 
\ppeals should be reversed in the 
interests of justice, and that of the 
District Court reinstated”’. 

In a concurring note, Mr. Justice 


FRANKFURTER said that petitioner's 
controlling claim to certiorari was 
his contention that the Court of Ap 
peals’ decision disclosed conflict and 
confusion among the circuits in the 
application of Rule 51 of the Federal 
Rules of Civil Procedure. A critical 
examination of the 118 decisions up- 
on which this claim rested showed 
that there was no such conflict and 
contusion, Mr. Justice FRANKFURTER 
said, 

The case was argued by G. C. 
Spillers, Jr., for petitioner and by 
Emory A. Cantey for respondent. 


Criminal law... 
insane federal prisoners 


® Greenwood vy. United States, 350 
U.S. 366, 100 L. ed. (Advance p. 
$22), 76'S. Cr. 410, 24 U.S. Law 
Week 4125. (No. 460, decided 
March 5, 1956.) On writ of certi- 
orari to the United States Court of 
Appeals for the Eighth Circuit. Af- 
firmed. 

This case settled the constitu- 
tionality of 18 U.S.C. §§ 4244-4248, 
which provides for the temporary or 
permanent commitment of insane 
federal prisoners. The statute sets 
up a procedure for determining 
mental incompetency and permits 
insane prisoners to be held “until 
sanity is restored, or until the pris- 
oner’s condition is so improved that 
he will not endanger the officers, 
property, or other interests of the 
United States. “ 

Greenwood was indicted in a fed- 
eral court in Missouri for robbery 
in a post office and felonious as- 
sault on a_ postal employee. He 
signed a waiver of trial in Missouri 
and was transferred to Ohio, his 
home state, where he was given a 
mental examination pursuant to the 
statute and found to be incapable 
of understanding the significance of 
the waiver he had signed. Accord- 
ingly he was returned to Missouri, 
again examined and found to be le- 
gally insane. During the next sev- 
eral months, the petitioner was giv- 
en several mental examinations by 
different psychiatrists in Ohio and 
Missouri and was finally committed 
“until his sanity should be restored, 
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or his mental condition so improved 
that if released he would not en 
danger the safety of the ofhcers, 
property, or other interests of the 
United States. Petitioner ap 
pealed, and the judgment was af- 
firmed by the Court of Appeals, one 
judge dissenting. 

Mr. Justice FRANKFURTER  af- 
firmed for the Supreme Court. Not- 
ing that the statute had been pro- 
posed by the Judicial Conference 
of the United States after long study 
“by a conspicuously able commit- 
tee’, the Court pointed out that the 
petitioner had come legally into the 
custody of the Federal Government 
and its power to prosecute had not 
been exhausted. The commitment, 
the Court said, “involves an asser- 
tion of authority, duly guarded, aux- 
national 
power. As such it is plainly within 
congressional power under the Nec- 


iliary to incontestable 


essary and Proper Clause.” While ac- 
knowledging the uncertainty of di- 
agnosis and the “tentativeness of 
professional judgment” in mental 
cases, the Court declared that the 
small likelihood of recovery did not 
defeat the federal power to commit 
the prisoner. 

The case was argued by William 
]. Burrell for petitioner and by So- 
licitor General Simon E. Sobeloff for 
the United States. 


Criminal law... 
grand juries 


® Costello v. United States, 350 U.S. 
359, 100 L. ed. (Advance p. 317), 
76 S. Ct. 406, 24 U. S. Law Week, 
4128. (No. 72, decided March 5, 
1956.) On writ of certiorari to the 
United States Court of Appeals for 
the Second Circuit. Affirmed. 

A grand jury may return an in- 
dictment based solely upon hearsay 
or even upon its own information, 
according to the Court’s decision in 
this case. 

Costello was indicted for wilfully 
attempting to evade income taxes. 
The only evidence presented to the 
grand jury was the testimony of gov- 
ernment witnesses who relied upon 
so-called “net-worth” calculations to 
show that the defendant had re- 
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ceived a much greater income than 
he had reported. The trial court re- 
fused to dismiss the indictment, and 
the Court of Appeals affirmed. 

The Supreme Court, whose opin- 
ion was delivered by Mr. Justice 
Back, had little trouble in answer- 
ing Costello's contention that an in- 
dictment based solely on hearsay ev- 
idence is a violation of the Fifth 
Amendment. Historically, the opin- 
ion pointed out, grand juries could 
act on their own knowledge and 
were free to make their presentments 
on such information as they deemed 
satisfactory. Since the grand jury un- 
der our Constitution was modeled 
on the English institution, the Court 
concluded it was intended to operate 
like its progenitor. The Court re- 
fused an invitation to establish a 
rule, in the exercise of its power to 
supervise the administration of jus- 
tice in the federal courts, requiring 
indictments to be supported by com- 
petent evidence. “Neither justice nor 
the concept of a fair trial requires 
such a change” the Court said. 

Mr. Justice CLARK and Mr, Justice 
HarRLAN took no part in the consi- 
deration or decision of the case. 

In a concurring opinion, Mr. Jus- 
tice Burton declared that the case 
did not justify the breadth of the de- 
clarations in the Court’s opinion. He 
preferred the rationale set forth in 
Judge Learned Hand’s opinion in 
the Court of Appeals: “if it appeared 
that no evidence had been offered 
that rationally established the facts, 
the indictment ought to be quashed; 
because then the grand jury would 
have in substance abdicated.” 

The case was argued by Osmond 
K. Fraenkel and Morris Shilensky 
for Costello and by Marvin E. Frank- 
el for the United States. 


Juries... 

bribery 
350 
(Advance p. 


® Remmer v. United States, 
U.S. 377, 100 L. ed. 
$28), 76 S. Ct. 425, 24 U.S. Law 
Week 4123. (No. 156, decided 
March 5, 1956). On writ of certio- 
rari to the United States Court of 
Appeals for the Ninth Circuit. Judg- 
ment vacated and cause remanded 


to the District Court with instruc- 
tions to grant a new trial. 

The petitioner, defendant on four 
income tax evasion, was 
awarded a new trial 
of the uncertainty of the effect on 
his case of an alleged attempt to 


counts of 


here because 


bribe one of the jurors. 

This was the third time that the 
case was before the Supreme Court. 
Its first appearance followed a re- 
port by one of the jurors that he 
had been approached with an offer 
of a “deal for some easy money” 
in connection with the The 
juror informed the trial judge, who 
in turn notified the district attor- 
ney, who called in the Federal Bu- 
reau of Investigation. The defend- 


case. 


ant knew of none of this until he 
read it in the newspapers a month 
after the jury had found him guilty. 
The Supreme Court had returned 
the case to the federal District Court 
to hold a hearing to 
whether the incident was prejudi- 


determine 


cial te the defendant. Later, the case 
was before the Court again, and was 
remanded to the Court of Appeals 
for reconsideration in the light of 
the Net Worth Cases. The present 
with the District 
Court’s findings as to the bribery at- 
tempt. The District Court had read 


decision deals 


the mandate as a direction to in- 
quire into the purpose and effect of 
the F.B.I. investigation and had con- 
cluded that the incident was harm- 
less to the defendant. 

The Supreme Court, in an opin- 
ion delivered by Mr. Justice M1n- 
TON, reversed 
trial on the ground that the District 


and ordered a new 
Court should have explored the “en- 
tire picture and the incident 
complained of”, and should not 
have limited its examination to the 
effect of the F.B.I. investigation. 
The Court pointed out that the 
juror who had reported the attempt 
ed bribe was much disturbed by the 
entire incident and that throughout 
the trial he was never aware of the 
Government's interpretation of the 
event in which he had been an un- 
willing participant. Neither he nor 
anyone else could say that he was 
not affected in his freedom of ac- 
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tion as a juror, the Court declared, 
and a consideration of all the evi 
dence indicated that the defendant 
should have a new trial. 

The Cuter Justice and Mr. Jus 
tice HARLAN took the 
consideration or the 


no part in 
decision of 
case. 

The case was argued by Leslie C 
Gillen for the petitioner and by 
John R. Benney for the respondent. 


Labor law... 

non-Communist affidavits 
® National Labor Relations Board 
v. Coca-Cola Bottling Company of 
Louisville, 350 U.S. 264, 100 L. ed. 
(Advance p. 251), 76 S. Ct. 383, 24 
U. S. Law Week 4115. (No. 79, de- 
cided February 27, 1956.) On writ of 
certiorari to the United States Court 
of Appeals for the Sixth Circuit. 
Reversed and remanded. 

This case began with an unfair la- 
bor practice hearing in which the 
employer raised the issue of the un- 
ion’s compliance with the non-Com- 
munist affidavit provisions of the 
National Labor Relations Act. 

Section 9(h) of the Act requires 
each officer of a labor organization to 
file an affidavit that he is not a mem- 
ber of the Communist Party or affili- 
ated with any organization that seeks 
to overthrow the Government by il- 
legal means. The employer offered to 
prove that the regional director of 
the union, who admittedly had not 
filed an affidavit, was an “officer” 
within the meaning of Section 9 (h) . 
The National Labor Relations 
Board rejected this offer of proof, 
first, because “the compliance status 
of a union... is a matter for admin- 
istrative determination, and not one 
to be litigated in complaint or repre- 
sentation proceedings” and, second, 
because under the Board’s test, the 
employer's evidence would fall short 
of proving that the regional director 
the union. The 


was an officer of 


Board went on to find the employe: 
guilty of the unfair labor practice 
and sought enforcement of its order 
The Court of Appeals, without pass- 
ing upon the unfair labor question, 
remanded the case to the board to 
determine the claim that the regional! 
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director was an “officer” within the 
meaning of the act. 

Mr. Justice FRANKFURTER, speak- 
ing for the Supreme Court, upheld 
the Court of Appeals in its holding 
that the employer might raise the 
question of compliance with the non- 
Communist provisions of the act, 
agreeing with the Court of Appeals 
that that question was foreclosed by 
Labor Board v. Highland Park Man- 
ufacturing Company, 341 U. S. 322. 
The Court dismissed the Board’s dis- 
tinction between that case and the 
present one as “overly subtle”, al- 
though it recognized the force of the 
Board’s desire to expedite the hear 
ing of cases and the resolution of 
issues on their merits, which lay be- 
hind the Board’s ruling. 

The Court upheld the Board, 
however, insofar as the meaning of 
in the statute is 
concerned. Under the Board’s test, 


the word “officer” 


an officer is any person occupying a 
position identified as an office in the 
union’s constitution. This was said to 
“officer” is 
used in its ordinary meaning; if a 


be correct if the word 
meaning peculiar to trade-union af- 
fairs was intended, the Board’s ex- 
pertness would entitle its definition 
to respect. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by David P. 
Findling for petitioner and John K. 
Skaggs, Jr., for the respondent. 


Labor law... 
no-strike agreement 


®" Mastro Plastics Corporation §v. 
National Labor Relations Board, 350 
U.S. 270, 100 L. ed. (Advance p. 
255), 76 S. Ct. 349, 24 U. S. Law 
Week 4106. (No. 19, decided Febru- 
ary 27, 1956.) On writ of certiorari 
to the United States Court of Ap- 
peals for the Second Circuit. Af- 
firmed. 

['wo questions were raised by this 
case: Does a no-strike clause in a col- 
lective bargaining agreement waive 
the employees’ right to strike against 
their employer’s unfair labor prac- 
t:ces? Do such striking employees lose 
their employee status, under Sec- 
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tion 8 (d) of the National Labor Re- 
lations Act, if they engage in a strike 
during the sixty-day cooling-off peri- 
od which the statute provides before 
The 


Court answered both questions in 


termination of the contract? 
the negative. 

Petitioners’ employees were repre- 
sented by the United Brotherhood of 
Carpenters and Joiners under a one- 
year collective bargaining agreement 
which contained a no-strike clause. 
Agitation for a change in the collec- 
tive bargaining representative was 
begun by the Wholesale and Ware- 
house Workers Union. The employ- 
ers were bitterly opposed to the lat- 
ter, believing it to be Communist- 
controlled, and, feeling that the Car- 
penters were too weak to cope with 
the Warehouse Workers, began to 
encourage the employees to switch 
their allegiance to the International 
Brotherhood of Pulp, Sulphite and 
Paper Mill Workers, which had best- 
ed the Warehouse Workers in other 
plants. The employers selected a 
committee of employees to visit the 
Paper Mill Workers and obtain mem- 
bership cards in that union. The em- 
ployers actively supported the Paper 
Mill Workers’ campaign to become 
the new collective bargaining repre- 
sentative. Carpenters resisted, and in 
November, 1950, the employers dis- 
charged an employee for his active 
support of Carpenters. This precipi- 
tated a strike, which began during 
the sixty-day “cooling-off’ period 
which the statute provides in order 
to promote strike-free negotiation 
while a new contract is being nego- 
tiated. 

The National 
Board adopted its trial examiner's 


Labor Relations 
findings of fact and conclusions, or- 
dered the employers to cease and de- 
sist from their unfair labor practices 
and ordered the reinstatement of the 
discharged employees. The Court of 
Appeals affirmed. The 
contended that the no-strike clause 


employers 


in the old contract applied not only 
to strikes for economic benefits but to 
all strikes, including strikes directed 
solely against unfair labor practices 
by the employers, and, further, that 
by striking during the statutory cool- 


ing off period, the employees had 
lost their status as employees by vir- 
tue of Section 8 (d) of the Act. 

In affirming the judgment of the 
Court of Appeals, the Court spoke 
through Mr. Justice Burton. The 
Court refused to follow the employ- 
ers’ literal reading of the language of 
the no-strike clause, holding that, 
read in context, it clearly applied to 
strikes prompted by efforts to change 
existing economic relationships. The 
employers’ interpretation, the Court 
said, “would eliminate, for the whole 
year, the employees’ right to strike, 
even if petitioners, by coercion, oust- 
ed the employees’ lawful bargaining 
representative, and, by threats of dis- 
charge, caused the employees to sign 
membership cards in a new union”. 
Whether such a waiver was legal, the 
Court added, “there is no adequate 
basis for implying its existence with- 
out a more compelling expression of 
ries 

The Court also refused to read 
Section 8 (d) literally. That section, 
which provides that “Any employee 
who engages in a strike within the 
sixty-day period specified in this sub- 
section shall lose his status as an em- 
ployee of the employer . 
lied upon as the employers’ second 
defense. The Court approved the 
Board's holding that the strike was 
“not to eliminate or modify the con- 


" was re- 


tract”, but was designed instead to 
protest the employers’ unfair labor 
practices. Otherwise, said the Court, 
the act would penalize employees for 
exercising their right to strike against 
the unlawful conduct of the employ- 
er. The purpose of Section 8 (d) , the 
Court said, was to relieve the parties 
from the economic pressure of a 
strike or lockout in relation to the 
subjects being negotiated, but the 
strike here had nothing to do with 
those subjects. 

There was a dissenting opinion by 
Mr. Justice FRANKFURTER, concurred 
in by Mr. Justice Minton and Mr. 
Justice HarLaNn. The dissent agreed 
that the no-strike clause did not ap- 
ply to a strike against the employers’ 
unfair labor practices, but argued 
that the strikers had lost their status 
by striking during the sixty-day peri- 
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od. The fact that the strike was in- 
duced by the employers’ unfair la- 
bor practice was immaterial, under 
this view, since the purpose of the 
cooling-off period was to promote 
peaceful adjustiaents of industrial 
disputes. 

The case was argued by Bernard 
H. Fitzpatrick for the employers and 
by Dominick L. Manoli for the La- 
bor Relations Board. 


Labor law... 
“*representative”’ of 
employees 


® United States v. Ryan, 350 U.S. 
299, 100 L. ed. (Advance p. 272), 
76 S. Ct. 400, 24 U. S. Law Week 
4101. (No. 281, decided February 
27, 1956) . On writ of certiorari to the 
Urited States Court of Appeals for 
the Second Circuit. Reversed. 

Section 302 (b) of the Labor Man- 
agement Relations Act makes it un- 
lawful for “any representative of any 
employees” to receive money or oth- 
er thing of value from an employer. 
Joseph P. Ryan, the President of the 
International Longshoreman’s Asso- 
ciation (the ILA) was found guilty 
of violation of that section by accept- 
ing some $1500 from the president of 
a shipping firm whose employees 
were members of the ILA. As Presi- 
dent of the ILA, Ryan was a member 
of the wage scale committee of the 
union which bargained with the em- 
ployers and he signed agreements ne- 
gotiated by the committee. 

The Court of Appeals reversed the 
conviction solely on its interpreta- 
tion of the word “representative”, 
concluding that that term was a tech- 
nical one in labor legislation and 
was limited to’ “the exclusive bar- 
gaining representative” of the em- 
ployees, in this case, the ILA itself. 

In reversing, Mr. Justice CLARK 
spoke for the Supreme Court. The 
Court conceded that, in rare in- 
stances, “the exclusive bargaining 
representative” might be an indivi- 
dual, but held that Ryan’s relation- 
ship to the employees clearly brought 
him within the terms of the statute. 
“It is obvious that any labor organi- 
zation, even when serving as an ex- 


clusive bargaining representative, 


can negotiate, speak, and act only 
through individuals”, the Court said. 
“Congress intended that it [the word 
representative] includes any person 
authorized by the employees to act 
for them in dealings with their em- 
ployers”. A narrower reading, the 
Court added, would defeat the legis- 
lative purpose. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by Oscar H. 
Davis for the Board and by Louis 
Waldman for Ryan. 


Public utilities .. . 

rate change 
® United Gas Pipe Line Company 
v. Mobile Gas Service Corporation, 
Mo- 
bile Gas Service Corporation, 350 
U.S. 332, 100 L. ed. (Advance p. 
291), 76 S. Ct. $78, 24 U.S. Law 
Week 4090. (Nos. 17 and 31, decid- 
ed February 27, 1956). On writs of 
certiorari to the United States Court 
of Appeals for the Third Circuit. 
Affirmed. 

These cases dealt with important 


Federal Power Commission vy. 


questions arising under the Natural 
Gas Act, 52 Stat. 821, 15 U.S.C. §717 
et seq. The controversy arose when 
United Gas Pipe Line filed with the 
Federal Power Commission a new 
rate schedule, raising the rate on 
10.7 
cents per thousand cubic feet to 14.5 
cents. Mobile United had a 
long-term contract for the 10.7 cent 
rate which had been filed with the 
Commission. Mobile petitioned the 


sales of gas to Mobile from 


and 


Commission to reject United's fil- 
ing, contending that the latter could 
not unilaterally change the contract 
rate. The Commission denied the 
petition, holding that under Section 
4(d) of the Act, the new rate be- 
came effective automatically thirty 
days after filing and would remain 
in effect unless and until the Com 
mission should investigate and de 
termine the new rate to be unlaw 
ful. The Court of Appeals reversed 
the Commission's order, directing it 
to reject United’s new schedule in- 
sofar as it purported to increase the 
rate in question and held Mobile en- 
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titled to a return of the 


paid in excess of the contract rate, 


amounts 


Speaking for the Supreme Court, 
Mr. Justice HARLAN affirmed. Sec- 
tion 4(d) of the act provides that 
“no change shall be made by any 
natural-gas company in any such 
[filed] rate . or contract .. . ex: 
cept after thirty days’ notice to the 
Commission”. United argued that 
this language authorized the com- 
pany to change its rates simply by 
filing a new schedule, but the Court 
did not agree. “On its face’ the 
Court declared, “§4(d) is simply a 
prohibition, not a grant of power. 
It does not purport to say what is 
effective to change a contract. 
The section says only that a change 
cannot be made without the proper 
notice to the Commission; it does 
not say under what circumstances a 
change can be made.” A unilateral 
change in the contract rate was, of 
course, a nullity, the Court said, 
since the statute could not be con 
strued as authorizing such 
change. Section 4 (d), 
held, indicates only that otherwise 


any 
the Court 
valid changes cannot be put into 
effect without the required notice 
to the Commission. 

The cases were argued by Howard 
the Federal 
Commission, by Thomas 


E. Wahrenbrock for 
Power 
Fletcher for the United Gas Pipe 
Line Company, and by William C. 
Chanler for the Mobile Gas Service 
Corporation. 

® Federal 


Sierra Pacific Power Company, Pa- 


Power Commission Vv. 
cific Gas and Electric Company v. 
Sierra Pacific Power Company, 250 
U.S. 348, 100 L. ed. (Advance p. 
300), 96 S. Ct. 368, 24 U. S. Law 
Week 4094. (Nos. 51 and 53 de- 
cided February 27, 1956.) On writs 
of certiorari to the United States 
Court of Appeals for the District of 
Columbia Circuit. Affirmed with in 
structions. 

These cases, arising under the 
Federal Power Act, 16 U.S.C. §82+4, 
presented a problem similar to that 
in Nos. 17 and $1, supra. 

The 
pany 


Sierra Pacific Power Com 


(Sierra) distributes electricity 


to consumers in Nevada and Call 
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Pacific Gas and Electric 
(PG&E). In 1947, Sierra 
began negotiations for power from 


er trom 
Company 


other sources, including the Federal 
Bureau of Reclamation which then 
had unused capacity at Shasta Dam. 
lo forestall this competition, PG&E 
offered Sierra a fifteen-year contract 
at a special low rate. The contract 
was accepted and was filed with the 
Federal Power Commission. 

In 1953, 
Shasta Dam was no longer available, 
PG&E filed a schedule with the Com- 
mission purporting to increase Sier- 


when power from the 


ra’s rate by about 28 per cent. The 
Commission refused to set aside the 
rate, over Sierra’s objections that 
PG&E could not unilaterally change 
the contract, but the Court of Ap- 
peals set aside the Commission's o1 
remanded on the theory 
rate 


der and 


that the contract could be 


changed only by a finding of the 
Commission that the old rate was 
unreasonable. 

The 


through Mr. Justice HARLAN, af- 


Supreme Court, speaking 
firmed the Court of Appeals’ hold- 
ing, pointing out that the relevant 
provisions of the Federal Power Act 
identical to the 
equivalent provisions of the Natural 


are substantially 


17 and 
31, supra. The Court said that its 
reasoning in Nos. 17 and 31 applied 


Gas Act, construed in Nos. 


here. 

There was a further problem, 
here, however, for the petitioners 
contended that the Commission had, 
in fact, found the existing rate to 
be unreasonable in considering the 
new rate schedule. The Commission 
had based this finding, it was at 
gued, on the fact that the old sched- 
ule did not yield a fair return on 
invested capital. 

The Court that, 
the Commission could not normal 


declared while 
ly impose upon a utility a rate that 
did not yield a fair return, it did not 
follow that a utility could not con 
tract to furnish power at such a rate. 
lhe concern of the Commission, in 
such a case, said the Court, would 
be merely to determine whether the 
rate agreed upon was so low as to 


Review 


adversely affect the public interest. 
The Court affirmed, instructing the 
Court of Appeals to remand the case 
to the Commission for a determina- 
tion of the effect of the contract rate 
on tye public interest. 

Ine cases were argued by Howard 
E. Wahrenbrock for the Commis- 
Searls for PG&E, and 
by William C. Chanler for Sierra. 


sion, by F. T. 


Taxation... 
stamp tax on promissory 
notes 


® United States v. Leslie Salt Co., 
350 U.S. 383, 100 L. ed. (Advance 
p. 331), 76 S. Ct. 416, 24 U.S. Law 
Week 4119. (No. 74, decided March 
5, 1956). On writ of certiorari to the 
United States Court of Appeals for 
the Ninth Circuit. Affirmed. 

In this case, the Court decided 
that promissory notes issued by the 
respondent were not subject to the 


_ 
all 


certificates of indebtedness issued by 


tax on bonds, debentures, ot 
any corporation” levied by Section 
1800 and 1801 of the Internal Rev- 
enue Code of 1939. 

The i949 
when the Leslie Salt Company was 


notes were issued in 
in need of funds to meet maturing 
bank loans and for working cap- 
ital. The respondent borrowed $3,- 
000,000 Mutual Life In- 
surance Company $1,000,000 


Mutual Life Insur 


from the 
and 
from the Pacific 
ance Company, delivering the dis 
puted “314% Sinking Fund Prom- 
issory Notes” as evidence of the 
debt. The notes were typewritten 
on ordinary white paper, had a ma- 
turity of fifteen years and were sub- 
ject to the terms of an underlying 
agreement containing elaborate pro- 
visions for the protection of the note 
holders. 

The 


Revenue 


Commissioner of Internal 
held that the 


subject to the tax as “debentures”. 


notes were 


Leslie Salt paid the tax and then 
brought this suit for refund. Both 
the District Court and the Court of 
\ppeals held that the instruments 
were not debentures and were not 
otherwise subject to the tax. 

The Supreme 
Court affirming was delivered by Mr. 


opinion of the 


of Recent Supreme Court Decisions 


Justice HARLAN. The Court rested 
its holding primarily on the fact 
that promissory notes were subject 
to stamp duties from 1898 to 1901 
1914 to 1924, 


repealed. The tax on 


and from when the 
tax Was 
“promissory notes” was carried in a 
section separate from that contain- 
ing the tax on “bonds, debentures, 
or certificates of indebtedness”, 
which was the section under which 
tre Commissioner was attempting to 
levy the tax in this case. The Court 
also gave weight to longstanding 
Treasury interpretations of the stat- 
ute which treated promissory notes 
as nontaxable. 

The case was argued by John F. 
David for the United States and by 
Bruce M. Casey, Jr., for the respond- 


ent. 


Taxation... 
depletion allowance 


® Commissioner of Internal Reve- 
nue v. Southwest Exploration Co., 
350 U.S. 308, 100 L. ed. (Advance p. 
277), 76 S. Ct. 395, 24 U. S. Law 
Week 4103. (No. 286, decided Feb- 
ruary 27, 1956.) On writ of certiorari 
to the United States Court of Appeals 
for the Ninth Circuit. Reversed. 

® United States v. Huntington Beach 
Co., 350 U.S. 308, 100 L. ed. (Ad- 
vance p. 277) , 76 S. Ct. 395, 24 U.S. 
Law Week 4103. (No. 287, decided 
February 27, 1956.) On writ of cer- 
tiorari to the United States Court of 
Claims. Affirmed. 

The Southwest Exploration Com- 
pany contracted to develop certain 
off-shore oil deposits in California by 
drilling from sites located on the 
property of adjacent upland owners. 
Southwest agreed to pay to the own- 
ers 2414 per cent of the net profits 
for the use of their land. Both South- 
west and the upland owners sought 
to take the 2714 per cent depletion 
allowance allowable under Section 
2%3(m) of the 1939 Internal Revenue 
Code. The Tax Court decided that 
Southwest was entitled to the allow- 
ance, and the Ninth Circuit affirmed, 
while the Court of Claims held in 
favor of the upland owners. 

The Supreme Court agreed with 
the Court of Claims and awarded the 
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allowance to the upland owners in 
an opinion by Mr, Justice CLARK. 

Under California law, off-shore oil 
can be extracted only from wells 
drilled on filled lands or slant drilled 
from upland drill sites. In 1938, 
when Southwest became active, no 
filled lands were available and 
Southwest contracted with the up- 
land owners for the right of entrance 
to the uplands and for the right to 
use and maintain necessary equip- 
ment on the lands. As a result of 
these agreements, the upland owners 
endorsed Southwest's bid for a lease, 
and it was granted an easement by 
the state, the state’s permission to 
drill the wells being conditioned up- 
on the wells being drilled from up- 
land areas, and the state retained the 
right to re-enter and cancel the agree- 
ment if the wells were not operated 
in accordance with the terms of the 
lease. This meant that the wells could 
not have been drilled without the 
agreements between Southwestern 
and the upland owners. 

In holding that the upland owners, 
rather than the producer, were en- 
titled to the depletion allowance, the 
Court studied prior cases and con- 
cluded that the right to claim the de- 
pletion allowance depended upon 
“an economic interest”, and rejected 
Southwest’s argument that there 
could be no economic interest sepa- 
rate from the right to enter and drill 
for oil. The upland owners’ proxim- 
ity to the off-shore oil deposits and 
the requirement of California law 
together made the upland owners es- 
sential parties to any drilling opera- 
tions, the Court pointed out, whereas 
Southwestern’s right to drill was 
clearly conditional, and depended 
upon the agreement of the upland 
owners. The Court concluded that 
the party with the economic interest, 
entitled to take the depletion allow- 
ance, was a “party essential to the 
drilling for an extraction of oil [who] 
has made an indispensable contribu- 
tion of the use of real property adja- 
cent to the oil deposits in return for 
a share in the net profits”. 

Mr. Justice DouGLas 
without opinion. 

Mr. Justice HARLAN took no part 


dissented 


in the consideration or decision of 
the cases. 

The cases were argued by Hilbert 
P. Zarky for the Government, by 
Harry R. Horrow for the Hunting- 
ton Beach Company, and Melvin D. 
Wilson for the Southwest Explora- 
tion Company. 


Torts...” 
Safety Appliance Act 


® Shields v. Atlantic Coast Line Rail- 
road, 350 U.S. 318, 100 L. ed. (Ad- 
vance p. 283) , 76 S. Ct. 386, 24 U. S. 
Law Week 4096. (No. 150, decided 
February 27, 1956.) On writ of certi- 
orari to the United States Court of 
Appeals for the Fifth Circuit. Re- 
versed. 

Shields, the petitioner, was an in- 
dependent contractor in the business 
of unloading gasoline. He was in- 
jured in a fall from a tank car of gas- 
oline which was being unloaded at 
respondent's freight yards. The fall 
occurred when a wooden board fas- 
tened near the top of the car broke 
while Shields was standing on it. The 
question faced by the Supreme Court 
was whether the board, which the 
Court calls a “dome running board”, 
was a safety appliance within the 
meaning of Sections 2 and 3 of the 
Safety Appliance Act of 1910. 

Shields filed suit in the District 
Court, alleging in the first count ab- 
solute liability for a violation of the 
act and in the second count common- 
law negligence. A jury returned a 
general verdict in his favor. The 
Court of Appeals reversed on the 
ground that the trial court had erred 
in instructing the jury that the dome 
running board was a safety appli- 
ance. 

Mr. Justice Minton delivered the 
opinion of the Court, reversing. 

Section 2 of the act in question 
provides that “. . . all cars requiring 
secure ladders and secure running 
boards shall be equipped with such 
ladders and running boards. 2 
Section 3 provides that the Interstate 
Commerce Commission shall desig- 
nate “the number, dimensions, loca- 
tion, and manner of application of 
the appliances provided for by sec- 


tion two and thereafter said 
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number, location, dimensions, and 
manner of application as designated 
by said commission shall remain as 
the standards of equipment to be 
used on all cars subject to the provi- 
sions of this Act.” The Commission 
had not designated dome running 
boards as safety appliances. Shields 
nevertheless that the 
dome running board was a required 


contended 


running board affording him protec- 
tion under Section 2. 

The Court agreed, holding that 
the Commission’s failure to specify 
standards for dome running boards 
was not a binding administrative de- 
termination that such boards were 
not running boards within the mean- 
ing of Section 2. The Court read Sec- 
tion 3 as a grant of power to the 
Commission to set up standards of 
uniformity for safety appliances that 
require “unhesitating reliance on ... 
uniform characteristics”. It does not 
follow, the Court said, “that applli- 
ances necessary and furnished for the 
safe use of the car, although not 
standardized under § 3, are not 
within the sweep of § 2”. To hold 
otherwise, the Court explained, 
“would relieve railroads from the 
absolute duty under § 2 to make 
safety appliances secure whenever 
new appliances are adopted which 
have not yet been standardized by 
the Commission.” 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice REED wrote a dissent- 
ing opinion, concurred in by Mr. 
Justice FRANKFURTER and Mr. Justice 
Burton. This opinion took the view 
that the board was not a “running 
board” within the meaning of Sec- 
tion 2 in the first place, and even if it 
were, the act applied only to “run- 
ning boards” on cars “requiring” 
them. It was for the Commission to 
decide which running boards were 
required, the dissent maintained; 
since the Commission had failed to 
set standards, “It follows that tank 
cars are not cars ‘requiring’ dome 
platforms”. 

The case was argued by Truman 
M. Hobbs for Shields and by Nor- 
man C. Shepard for the railroad. 
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Proposed Amendments 


to the Federal Rules of Civil Procedure 


* The Advisory Committee on 
Rules of Civil Procedure, appointed 
by the Supreme Court a number of 
years ago to assist it in its continuing 
duties respecting the Federal Rules 
of Civil Procedure, has issued a re- 
port, dated October, 1955, suggest- 
ing to the Court a number of impor- 
tant amendments to the Rules. 

The Committee, which was for- 
merly under the Chairmanship of 
the late William D. Mitchell, Attor- 
ney General of the United States 
in President Hoover’s cabinet, con- 
sists of fourteen eminent lawyers, 
judges and teachers of law who have 
devoted many years to the study of 
federal civil practice. The present 
membership of the Committee is: 
George Wharton Pepper, of Phila- 
delphia, Vice Chairman; Charles E. 
Clark, Chief Judge of the Second 
Judicial Circuit, Reporter; Leland 
L. Tolman, now Deputy Administra- 
tor of the Judicial Conference of the 
State of New York, Secretary; Armi- 
stead M. Dobie, United States Cir- 
cuit Judge for the Third Circuit; 
Robert G. Dodge, of Boston; Sam M. 
Driver, United States District Judge 
of Tacoma, Washington; Clifton 
Hildebrand, of Los Angeles, Califor- 
nia; Monte M. Lemann, of New Or- 
leans, Louisiana; Edmund M. Mor- 
gan, Professor of Law at Vanderbilt 
University; Maynard E. Pirsig, Pro- 
fessor of Law at the University of 
Minnesota; John C. Pryor, of Bur- 
lington, Iowa; and James William 
Moore, Professor of Law at Yale Uni- 
versity. 

In a foreword to its report of pro- 
posed amendments, the Committee 
points out that under the rule- 
making statute authorizing the Su- 


preme Court to make and amend the 
Rules, (28 U.S.C. § 2072), the pro- 
posed amendments when adopted by 
the Supreme Court must be reported 
by the Chief Justice to Congress by 
May | in order to become effective 
within ninety days thereafter. Com- 
menting on its proposals, the Com- 
mittee says: 


In suggesting clarifying amend 
ments the Committee feels that it has 
taken a proper middle course, tend- 
ing on the whole toward conservatism 
between the advocates of continuous 
supervision and frequent correction 
on the one hand and the opponents 
of all change on the other. It has had 
in mind that the profession should 
not be troubled with frequent small 
changes in a_ procedure basically 
sound and that the now many imitat- 
ing state systems should not be con- 
fused in attempting to follow the fed 
eral model. . . . The amendments 
here proposed seem therefore at once 
conservative and reasonably necessary 
No amendments have been included 
save those supported not merely in 
comments received, but by a substan- 
tial majority of the members of the 
Committee; amendments not so sup- 
ported, even though vigorously fa- 
vored by many at the bar or by Com- 
mittee members, have been either 
rejected or reserved for later study. 

. ,. All members of the Committee 
are, of course, sensitive to the impor- 
tance of restraint in proposing amend- 
ments, and have given full weight to 
that principle in presenting the rec 
ommendations now submitted. These 
represent, therefore, a careful and 
considered selection from a larger 
number having substantial support 
from members of our own Committee 
and from the bar . . . there has been 
only one major re-examination of the 
Rules since they went into effect in 
January, 1938, and the amendments 
then submitted were adopted by the 
Court in 1946, almost 10 years ago. 
The comments which have been re- 


ceived from members of the bench 

and bar indicate the general concur- 

rence in the view that the amend- 
ments now proposed should be made. 

One of the members of the Com- 
mittee, Professor James William 
Moore, filed with the Court a sepa- 
rate statement questioning the wis- 
dom of so extensive a revision and 
expressing the belief that certain of 
the proposed amendments are not 
now desirable or are unsound in 
principle. There were no other dis- 
agreements by members of the Com- 
mittee with the proposals which the 
report contains. 

The 1955 report was based upon 
study by the Committee of the reac- 
tion of the Bar to a preliminary 
draft of amendments published and 
distributed by the Committée in the 
Spring of 1954. (See Tolman, “Ad- 
visory Committee’s Proposals To 
Amend the Federal Rules of Civil 
Procedure”, 48 A.B.A.]. 843, Octo- 
ber, 1954.) 

The report of October, 1955, is 
printed in full with the separate 
statement by Professor Moore, the 
texts of the proposed amendments, 
and the extensive annotations of the 
Committee in the January 20 issue 
of the U.S. Code Congressional and 
Administrative News (West Pub- 
lishing Co.—Edward Thompson Co., 
pages 351 ff.) and in Volume 18 
Federal Rules Decisions (West Pub- 
lishing Co.) (No. 4, January, 1956, 
special yellow section following page 
326). On request, as long as the 
supply lasts, copies of the report may 
also be obtained at the office of the 
Advisory Committee on Rules of 
Civil Procedure, Supreme Court of 
the United States Building, Wash- 
ington 25, D.C. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Adoption... 
right to inherit 


® Lining up with the minority view, 
the Supreme Court of Illinois, with 
one judge dissenting, has ruled that 
a person inherit from an 
adoptive parent where he has been 
adopted again by others before the 


cannot 


death of the former adoptive parent. 

The disappointed heir presump- 
tive had been adopted by an aunt 
and uncle in Illinois in 1918 when 
he was ten years old. He returned to 
his natural Wisconsin 
soon thereafter and in 1920 was re- 
adopted by them. When the adopt- 
ing uncle died in 1936 the claimant 


parents in 


did not appear, but he showed up in 
1952 when the adopting aunt died 
and he claimed a right to inherit 
from her. 

Turning down the claimant's con- 
tention that a child may inherit 
from successive sets of adoptive par- 
ents, the Court, while finding the 
majority rule to be in his favor, held 
that such a doctrine would “add con- 
fusion to a tranquil field of law”. It 
declared that if an adopted child 
could inherit from successive sets 
of adopting parents, then, since 
Illinois law permits an adopted 
child to inherit from lineal and 
collateral kindred of adoptive 
parents, he could inherit 
successive sets 


from 
of lineal and col- 
laterals, and successive sets of adopt- 
ing parents could inherit from 
the adopted child. This, the Court 
said, would spawn many injustices. 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


The Court also rejected an argu- 
ment that its decision did not square 
with its former ruling that an adopt- 
ed child can inherit from his natural 
parents despite the adoption. 

In examining the genesis and de- 
velopment of the majority rule of 
multiple inheritance, the Court stat- 
ed that the distinction 
whether the death of the 


between 
former 
adoptive parent occurred before or 
after the re-adoption had been obli- 
terated. It indicated that if the death 
of the first adoptive parent occurred 
before the second adoption, there 
would be no question but that the 
adoptive child might inherit from 
But in the 
first adoptive parents were both liv 
ing at the time of the second adop- 
tion, and the Court felt that the 


both. the instant case 


rule of the one case should not gov- 
ern the other. 

(In re Estate of Leichtenberg, Su- 
preme Court of Illinois, January 19, 
1956, Daily, J., 7 Ill. 2nd 545, 131 N.E. 
2d 487.) 


Attorneys... 
attorney-client privilege 


® The attorney-client privilege at- 
taches to communications relating to 
litigation between a corporation and 
its house counsel, although the at- 


torney is not admitted in the state 


where he and his corporate employ- 
er are resident, according to the 
United States District Court for the 
Southern District of New York. 
The case arose on a discovery mo- 
tion seeking a look at documents 
which passed between the corpora- 
tion and the director of its legal and 
patent department. ‘The house coun- 
sel had offices in New York where the 
corporation was located, but he was 
not licensed there. He was admitted 
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in Pennsylvania and the District of 
Columbia. 

The Court ruled that the house 
counsel was acting as a lawyer in 
connection with the communications 
in question and that since he was a 
licensed attorney, the fact that he 
wasn’t licensed in the state where 
the corporation maintained his office 
did not destroy the privilege. The 
Court emphasized that to adopt an 
opposite view mean that 
house counsel would lose the privi 


would 


lege to a great extent because they 
would have to gain admission in 
numerous states. It pointed out that 
in the instant case the corporation 
maintained warehouses in approxi- 
mately thirty-five states. 
(Georgia-Pacific Plywood 
v. United States Plywood Corpora 
tion, United States District Court, 


Southern District of New York, Feb 
ruary 16, 1956, Kaufman, J.) 


Company 


Attorneys... 
right to resign 


* An attorney has a right to resign 
from the practice of law and surren- 
der his license while charges of mis- 
conduct are pending against him, 
provided that acceptance of the res- 
ignation will not adversely affect the 
public interest, the purity of the 
courts and the administration of 
justice. This is the decision of the 
Supreme Court of Florida. 

The attorney submitted his resig- 
nation from the Florida Bar while 
three charges of professional mis- 
conduct were pending against him. 
He stated that he did not desire to 
present further defenses and asked 
that his name be stricken from the 
rolls without leave for reinstatement 
The Florida Bar filed a consent to 
allowance of the petition. 

The Supreme Court of Florida, 
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examining the meager historical 


precedents regarding resignations, 
und that the English law required 
that an attorney seeking to resign 
trom the Bar was required to furnish 
an affidavit that no charges were 
pending or contemplated against 
him. But this requirement, the Court 
continued, stemmed from an Eng- 
lish statute of 1275 which provided 
for imprisonment as well as disbar- 
ment in cases of professional miscon 
duct. 

Since modern disbarment does not 
entail imprisonment and is for the 
purpose of protecting the public and 
courts rather than penalizing and 
punishing the offender, the Court 
observed, there should be no reason 
barring a resignation under such 
terms as the Court might choose to 
impose. The Court said: 

Before accepting such resignation, it 
should be made to appear in a prope 
and competent manner not only that 
the public interest will not be ad- 
versely affected by such acceptance 
but also that the acceptance thereof 
will not adversely affect the purity of 
the courts nor hinder the administra- 
tion of justice. When these facts are 
made to appear in a satisfactory man- 
ner, after competent investigation by 
this Court or its officers, there is no 
reasonable basis on which the refusal 
to accept such a resignation could be 
justified. 

The Court concluded that the rec- 
ord in the case showed that a thor- 
ough investigation had been made 
and that the public interest would 
not be injured. 

(In re Application of Harper, Su- 
preme Court of Florida, January 11, 
1956, Drew, C. J., 84 So. 2d 700.) 


Civil Procedure... 

venue 
*" Operatic soprano Maria Callas 
has lost an attempt to avoid being 
sued in Illinois by a New York law- 
yer who claims that he is her ex- 
clusive agent. 

The plaintiff contended that be- 
tween 1945 and 1947 he spent $85,- 
000 preparing the singer for an op- 
1947 in 
New York they signed a written 
greement making him her exclu- 
ve agent for ten years at a com- 


ratic career, and that in 





pensation of 10 per cent of her 
earnings. But, he complained, she 
immediately went to Europe and 
pursued a career there, with no 10 
per cent to him. 

She appeared in Chicago in No- 
vember, 1955, and was served with 
process then. The complaint re- 
quested a judicial determination 
that the contract was valid and an 
accounting of money due the plain- 
tiff. Miss Callas filed a special ap- 
pearance contesting jurisdiction. 

The venue statute pro- 
vides that “every civil action shall 
be commenced in the county 
in which the 


Illinois 


transaction or some 
part thereof occurred out of which 
the cause of action arose... .” 

The Illinois Appellate Court for 
the First District rejected the de- 
fendant’s contention that the “‘trans- 
action” New York or 
Italy. The action, the Court assert- 
ed, arose from the “transaction” re- 


occurred in 


sulting in the breach of the contract 
which Miss Callas 
appeared in Chicago and refused to 
pay the commission due under the 
contract. 


occurred when 


The Court also refused to apply 
the doctrine of forum non conveni- 
ens on the ground that the applica- 
tion of that theory can be supported 
only where there are at least two 
jurisdictions in which a defendant 
is amenable to The doc- 
trine merely furnishes criteria for 
choice between forums, the Court 
said, and where both parties are 
United States citizens, the courts of 
Italy would not furnish an appro- 
priate alternative forum available 
to the plaintiff. 


proc ess. 


(Bagarozy v. Meneghini, Appellate 
Court of Illinois, First District, Novem- 
ber 23, 1955, Lewe, J., —— Ill. App. 2d 
——, 131 N.E. 2d 792.) 


Equity... 


changing names 


® Equity has inherent power to en- 
join a divorced wife who has been 
granted the custody of children from 
changing their names to that of her 
current husband. This is the deci 
sion of the Supreme Judicial Court 
of Massachusetts in a case of first 


What's New in the Law 





impression under general equity 
powers rather than under a statute. 
Both the 


wife had 


divorced husband and 
remarried. The wife had 
entered the two children of the par- 
ties in school under the surname of 
her present The former 
husband sought an injunction to 
prevent this. 

Finding the case one where the 
aid of a court of equity may be in- 
voked on general equitable prin- 
ciples, the Court conceded that at 


common law a person might change 


husband. 


his name at will, providing the 
change was made for an honest rea- 
son. “It does not follow”, the Court 
continued, “that because one may 
adopt any name he may choose, so 
long as such change is not made for 
fraudulent purposes, a parent, may 
select for a child a name different 
from that by which such child is 
known. . . . Until they reach an age 
when they are capable of making 
an intelligent choice . . . they ought 
not to have another name foisted 
upon them which they might later 
reject.” 

(Mark v. Kahn, Supreme Judicial 


Court of Massachusetts. February 3, 
1956, Spalding, J., 131 N.E. 2d 758.) 


Housing... 
Gwinn Amendment 


® Following the reasoning of the 
Court of Appeals for the District of 
Columbia Circuit in Rudder v. U.S., 
226 F. 2d 51 (41 A.B.A.J. 956; Oc- 
tober, 1955), the Supreme Court of 
New Jersey has held that the New- 
ark Housing Authority attempted 
improperly to enforce the Gwinn 
Amendment against its tenants. 
The Court bottomed its decision 
on the looseness of the Attorney 
General's list of organizations which 
the Gwinn Amendment, 42 U.S.C.A. 
§ 1411 (c), provides shall be used by 
public-housing tenants in certifying 
that they are not members “of an 
organization designated as subver- 
sive by the Attorney General”. 
Tracing the history of the Attor- 
ney General's list, the Court found 
that the consolidated list presented 
to the tenant in the instant case con- 
tained the names of 194 organiza- 
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tions. Only twelve or thirteen, how- 
ever, were in fact designated by the 
Attorney General as “subversive”. 

Thus, the Court concluded, by 
asking the tenant to disavow mem- 
bership in “any” of these 194 or- 
ganizations, the Authority exceeded 
its power under the Gwinn Amend- 
ment. The Court added that a dif- 
ferent case might be presented if it 
were proved that a tenant were a 
member of a particular “subversive” 
organization and was aware of its 
character. 

The Court also ruled that the 
Authority, unlike a private land- 
lord, could not evict except subject 
to requirements of due process. 

(Kutcher vy. Housing Authority of 
the City of Newark, Supreme Court 
of New Jersey, December 19, 1955, 
Heher, J., 119 A. 2d 1.) 

Juries... 
instructions 


® A federal district court has joined 
Illinois and Ohio in holding that a 
defendant in a personal-injury case 
is not entitled to a jury instruction 
that the amount awarded the plain- 
tiff is not subject to income taxes. 
The United States District Court 
for the Northern District of Iowa 
has held that such an instruction is 
cautionary in character and there- 
fore within discretion of the trial 
judge. Whether it should be given, 
the Court continued, should be de- 
termined from the standpoint of 
sound judicial administration. Not- 
ing that a greater number of courts 
that have considered the question 
have rejected the instruction, the 
Court determined that the instruc- 
tion “would probably give rise to 
more problems than it would solve”’. 
Missouri seems to be the only ju- 
risdiction giving a green light to the 
non-income tax instruction. Demp- 
sey v. Thompson, 363 Mo. 339, 251 
S.W. 2d 42. Illinois, in Hall v. Chi- 
cago & North Western Railway 
Company, 5 Ill. 2d 135, 125 N.E. 2d 
77 (42 A.B.A.J. 275; March, 1956) , 
and Ohio, in Maus v. New York, 
Chicago & St. Louis Railroad Com- 
pany, 128 N.E. 2d (41 A.B.A.J. 
1156; December, 1955) have reject- 


ed the proffered instruction. 

(Combs v. Chicago, St. Paul, Min- 

neapolis & Omaha Railway Company, 
United States District Court, North- 
ern District of Iowa, November 28, 
1955, Graven, J., 135 F. Supp. 750.) 
" The Supreme Court of Iili- 
nois, while finding other sufficient 
grounds to reverse some narcotic 
convictions, has said it was error for 
a trial court to refuse an instruc- 
tion that the two Negro defendants 
should receive the same considera- 
tion as if they were white and that 
the law makes no distinction re- 
specting the color of accused per- 
sons. 

In doing so, the Court followed 
previous Illinois law and rejected a 
contention that a distinction should 
be made in the instant case because 
the state’s principal witness was also 
a Negro. 

The Court mentioned the circum- 
stance that the jury was all-white 
but did not indicate that this was 
an essential basis of its ruling. Nei- 
ther is it clear, because of the exist- 
ence of other grounds for reversal, 
that refusal of the instruction, while 
error, was in itself reversible error. 

(Illinois v. Galloway, Supreme Court 
of Illinois, January 19, 1956, Davis, J., 
7 Ill. 2d°527, 131 N.E. 2d 474.) 


Labor Law... 
political expenditures 


* Another attempt to enforce the 
contributions and expenditures sec- 
tion of the Federal Corrupt Prac- 
tices Act, 18 U.S.C.A. § 610, against 
a labor union has failed. 

The United States District Court 
the Eastern District of Mich- 
igan, dismissing an _ indictment 
the United Automobile 
Workers, has ruled that the use of 
union dues to buy television time 
for political broadcasts is not with- 


for 


against 


in the type of activity proscribed by 
the statute. 

Labor organizations were includ- 
ed within the Act’s orbit by the 
Taft-Hartley Act. It provides that “it 
is unlawful for any corpora- 
tion whatever, or any labor organi- 


zation to make a contribution or 
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expenditure in connection with” cer- 
tain elections. The indictment in 
the instant case charged the expend 
iture was made from regular union 
dues in 1954 in primary and gen 
eral elections for a senator and rep 
resentative in Congress. 

The inclusion of labor unions in 
the Act was first considered by the 
Supreme Court in 1948 in U.S. v 
C.1.0., 335 U.S. 106, in which the 
Court held that “expenditure” did 
not include an “expenditure” to 
publish a weekly union paper which 
had urged the election of a certain 
congressional candidate in Mary- 
land. The Court said that to hold 
otherwise would subject the Act to a 
serious question of unconstitution- 
ality as abridging the First Amend- 
ment. 

In 1949, the Court of Appeals for 
the Second Circuit, in U.S. v. Paint- 
ers Local Union No. 481, 172 F. 2d 
854, reached the same conclusion 
and dismissed an indictment charg: 
ing use of general union funds to 
place a political advertisement in a 
newspaper and to pay for a political 
radio broadcast. The Government 
failed to file a petition for writ of 
certiorari in the case. 

A district court decision in 1951— 
U. S. v. Construction & General La- 
borers Local Union No. 264, 101 
F. Supp. 869—is to the same effect. 
There at least two men on a union’s 
regular payroll worked on union 
time in a political campaign. 

The Court in the instant case de 
clared that these three cases were 
clear signposts that the Act could 
not be interpreted to encompass the 
type of activity alleged in the in- 
dictment. The Court applied the fa- 
miliar rule that a statute will, if 
possible, be construed in such a way 
as to avoid unconstitutionality. 

(U.S. v. International Union, United 
Automobile, Aircraft and Agricultural 
Implement Workers of America, United 
States District Court, Eastern District of 
Michigan, February 3, 1956, Picard, J.) 


Taxation... 

surrender values 
® While explaining its decision in 
Rowen v. Commissioner, 215 F. 2d 
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41, the Court of Appeals for the 
Second Circuit has held that the 
veneficiary of life insurance poli 
cies is also the transferee of their 
cash surrender value and is thus li 
ible for the insured’s unpaid in 
come taxes for which assessments 
had been properly made before the 
insured’s death. 

In Rowen the Court held that the 
surrender values of life insurance 
were not extinguished by the in 
sured’s death, but that they became 
part of the proceeds paid to the 
The Court, 
did not impose transferee liability 


beneficiary. however, 


in that case because it found that 


New York law did not support lia 


bility for the transferor’s debts. 

In the instant case the Court de 
clared that since the notice of as 
sessment and demand for payment 
had been made before the insured’s 
death, the lien followed the surren- 
der values into the proceeds. 

The Court refused to read Rowen 
as presenting the same factual sit- 
uation. It said that in that case “ei- 
ther that there had not been that 
notice of assessment and demand 
that create a lien, or, if there had, 
that no one thought of it as rele- 
vant”. 

(U.S. v. Behrens, United States Court 


of Appeals, Second Circuit, February 
15, 1956, Hand, J.) 


Torts... 

hospital liability 
*" A New York court, with one 
judge dissenting, has ruled that a 
hospital is not liable for a mistake 
made by its laboratory technician 
in determining a patient’s blood 
factor. 

New York employs a compart- 
mental rationale in hospital liabil- 
ity cases. If the activity is “adminis- 
trative”, liability may result, but if 
the activity is “medical” the hos- 
pital is immune. 

In the instant case the laboratory 
echnician was admittedly qualified, 
ut erroneously determined the pa 
tient’s blood factor to be Rh posi- 
ive. The injuries complained of re- 
sulted when this type of blood was 
ransfused to the patient. 


Reversing the plaintiff's judg- 
ment, the Appellate Division, First 
Department, stated that perform- 
ance of the blood test was immedi- 
ately and integrally related to the 
medical care aad treatment pre 
scribed for the patient, and was 
therefore “medical” in the sense of 
the state’s doctrine. 

The Court conceded that wheth- 
er an act is “medical” or “adminis- 
trative’ calls for delicate and re- 
fined distinctions resulting in some 
decisions difficult to reconcile. The 
Court suggested that this might call 
for reappraisal of the underlying ra- 
tionale, perhaps through legislative 
action. 

(Berg v. New York Society for the 
Relief of the Ruptured and Crippled, 
New York Supreme Court, Appellate 
Division, First Department, December 
20, 1955, Botein, J., 286 App. Div. 783, 
146 N.Y.S. 2d 548.) 


Torts... 
right of privacy 


# An animal show proprietor who 
claimed that the radio program 
“Dragnet” invaded his right of pri- 
vacy has been told by a California 
court that the incident of which he 
complained was public property as 
to which he was entitled to no pri- 
vacy. 

In March of 1954, the plaintiff re- 
ported to the Los Angeles police 
that he was hauling a “black pan- 
ther” in a truck and that when he 
got where he was going the animal 
was not in the truck. The appre- 
hension that a “black panther” 
might be cavorting about the city 
aroused some consternation for a 
few days. Then the police came to 
the conclusion that the story was 
false. The plaintiff was arrested and 
given a psychiatric examination. 

After alleging all this, the com- 
plaint further claimed that “Drag- 
net” broadcast the story, not using 
the plaintiff's name, in June of 1954. 
This offended his right of privacy, 
he contended, and he asked for dam- 
ages and an injunction preventing 
use of the story on television. 

But the California District Court 
of Appeal for the Second District 


What's New in the Law 


affirmed a dismissal of the complaint 
on the ground that it didn’t allege 
any invasion of the plaintiff's private, 
as distinguished from public, life. 
When a person intentionally places 
himself in the public eye, the Court 
remarked, he removes himself, in- 
sofar as that incident is concerned, 
from the great mass of people en- 
titled “to be let alone”. 

(Smith v. National Broadcasting Com- 
pany, District Court of Appeal of Cali- 


fornia, Second District, January 30, 1956, 
Fox, J., 292 P. 2d 600.) 


Trade Regulation .. . 
oleomargarine 


" The Court of Appeals for the 
Third Circuit has ruled that an oleo- 
margarine manufacturer cannot ad- 
vertise that its product contains but- 
ter, even though true, unless it also 
states all the product’s ingredients. 

The Court approved a Federal 
Trade Commission cease-and-desist 
order issued under the 1950 amend- 
ment to the Federal Trade Commis- 
sion Act, 15 U.S.C.A. §55(a) (2), 
which provides that an oleomarga- 
rine advertisement will be deemed 
misleading in a material respect if 
it suggests in any way that olco- 
margarine is a dairy product. The 
manufacturer in the instant case had 
advertised that its margarine was 
different because it contained “real 
fresh butter”. 

Without disputing that the oleo- 
margarine did really contain butter, 
the Court said that the heart of the 
statute was its flat bar against rep- 
resenting or suggesting oleomarga- 
rine as a dairy product. The Court 
found that the advertisements did 
suggest that since the oleomargarine 
in question contained butter it was 
a dairy product. 

The Court rejected an applica- 
tion of the consumer test. It assert- 
ed that the issue was not whether 
the advertisements might have a 
tendency or capacity to deceive the 
purchasing public, but whether the 
advertisements suggested the spread 
was a dairy product. 

(Reddi-Spred Corporation v. Federal 
Trade Commission, United States Court 
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of Appeals, Third Circuit, January 18, 
1956, McLaughlin, J.) 


What’s Happened Since... 


® On January 19, 1956, the Su- 
preme Court of Illinois (131 N.E. 
2d 525) reversed the decision of the 
Appellate Court of Illinois for the 
First District in Nudd v. Matsou- 
kas, 6 Ill. App. 2d 504, 128 N.E. 2d 
609 (41 A.B.A.J. 1156; December, 
1955) . The Appellate Court had ap- 
plied settled Illinois law that a 
wrongful death action is barred by 
the contributory negligence of any 
of the next of kin who share in dam- 
ages. The Supreme Court, however, 
overruled former authority and held 
that the negligence of a defendant- 
beneficiary in a wrongful death ac- 
tion does not bar the action, but 
rather prevents his right to recover 


for a pecuniary loss. In another 
question presented by the case, the 
Court broke new ground in Illinois 
by ruling that an unemancipated 
minor may sue his father for a fla- 
grant tort. 

# On March 5, 1956, the Supreme 
Court of the United States: 

AFFIRMED (unanimously, with 
Mr. Justice CLaRK and Mr. Jus- 
TICE HARLAN not participating) the 
decision of the Court of Appeals for 
the Second Circuit in U.S. v. Cos- 
tello, 221 F. 2d 668 (41 A.B.A.J. 
648; July, 1955), that an indictment 
is valid even though the only evi- 
dence before the grand jury was 
hearsay. 

AFFIRMED (unanimously, with 
Mr. Justice HARLAN not participat- 
ing) the decision of the Court of 
Appeals for the Eighth Circuit in 


Group Life Insurance Plan 


for Members Over Fifty 


® Members of the American Bar As- 
sociation older than 56 and therefore 
unable to participate in the group 
life insurance plan made available 
last year to younger 
members may soon have a unique 
plan of their own. 

The Directors of the American 
Bar Association Endowment, a non- 
profit organization to which all 
American Bar Association members 
belong, have authorized a study of 
insurance for Association 


Association 


group 
members over 50. 

The plan would make low-cost 
life insurance available to any 
member of the American Bar Asso- 
ciation aged 50 or over with no ter- 
mination due to age—and with en- 
rollment permitted through age 70. 

Announcement of the study of 
low-cost life insurance for older 


members followed on the heels of 
the Association’s stand in favor of 
social security coverage for lawyers. 

Preliminary negotiations already 
are under way. William Clarke Ma- 
son, of Philadelphia, is chairman of 
the Special Committee—the same 
that successfully launched the group 
life plan for younger members. 

That plan was launched in June 
of 1955 and some 36 million dol- 
lars of insurance was subscribed in 
the first month it was offered. 

One of the preliminary studies 
now under way is an analysis of age 
groups of Association members, in- 
cluding the many thousands of new 
members enrolled during the cur- 
rent Association national member- 
ship development program. It is 
expected that a specific plan of in- 
surance to cover older lawyers will 
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Greenwood v. U.S., 219 F. 2d 376 
(41 A.B.A.J. 457; May, 1955), that 
under 18 U.S.C.A. § § 4244-4248 the 
United States may hold indefinite} 
for criminal trial an accused who 
appears to be permanently insane 
as well as one temporarily insane. 
DENIED CERTIORARI in Charlotie 
Park and Recreation Commission \ 
Barringer, 242 N.C. 311, 88 S.E. 2d 
114 (41 A.B.A.J. 957; October, 
1955), leaving in effect the decision 
of the Supreme Court of North Ca 
olina that enforcement by a munici 
pality of racial segregation, under 
the terms of a conveyance cre- 
determinable 
and revertible to the donor should 


ating a fee interest 
the land be used by any persons 
other than members of the 
does not violate the 
teenth Amendment. 


white 


race, Four- 


be ready for consideration by Octo- 
ber. 

“It is my confident belief that be- 
tween now and the first of October 
the Special Committee will develop 
a plan which will be available for 
enrollment of all members of the 
Association between ages of 50 and 
70 to afford protection by adequate 
group life insurance coverage until 
death, at whatever later age that 
may occur,” Chairman Mason said. 
“Our present efforts are directed 

. . to producing a premium for in 
surance protection in each age 
group between 50 and 80 which will 
not only be competitive with the 
lowest cost insurance available to 
an individual over age 50, but will 
be especially attractive to the olde: 
lawyers.” 
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(Continued from page 403) 

goals have not been reached. How | 
wish I could share with you the 
many other stirring reports from fed- 
eral circuit, state, metropolitan, city 
and county chairmen which lie in 
front of me! They are resounding re- 
sponses to our call for action. They 
are colorful exhibits of the solidarity 
of the brotherhood of the legal pro- 
fession in the forty-eight states and 
the territories of this country. Ours 
is the happy privilege of calling men 
everywhere to worship at the shrine 
of liberty under law. How proud I 
am to be a lawyer, how grateful for 
the privilege of serving in this year 
of grace! 

In order to properly express our 
gratitude to those whose fine devo- 
tion and great exertions are bring- 
ing success to our campaign, to rec- 
ognize the many new members who 
will be in attendance at the Dallas 
meeting, and to permit leaders in 
the Association to consider together 
how to make the most of this great 
new ground swell of interest in the 
Association, I am hoping we may 
have a “New Members’ Breakfast” 
in a large dining room of the Statler- 
Hilton Hotel on Monday morning, 
\ugust 27, commencing at 8 o'clock 
and ending promptly at 9:30. It is 
urged that new members in particu- 
lar, and old members in general, 
keep in mind this significant gather- 
ing which will be attended by the 
officers and the members of the 
Board of Governors, all Past Presi- 
dents and Past Chairmen of the 
House of Delegates, Chairman Cecil 
Burney and his Executive Commit- 
tee and all other workers in the 
membership campaign, the Board of 
Editors of the Journat and the 
Council of the Junior Bar Confer- 
ence, Attended en masse, it should 
be in a true sense the “opening gun” 
of the great Dallas meeting. 

Now for some of the delightful 
places visited during March: 

In Cleveland, I was met by Presi- 
dent Eugene H. Freedheim and Pro- 
gram Chairman Ivan L. Miller of 

1¢ Cleveland Bar Association, and 
omer American Bar Association 


President Howard Barkdull who 
saw me through press conferences, a 
well-attended and spirited luncheon 
and a charming afternoon party. 
There is high morale and top-flight 
bar activity in that great city. 

The New York University Law 
School Alumni Dinner was held at 
the Waldorf-Astoria Hotel. Univer- 
sity Chancellor Henry T. Heald, 
Dean Russell D. Niles, Former Dean 
Arthur T. Vanderbilt (now Chief 
Justice of New Jersey), Dinner 
Chairman John F. Brosnan, and a 
host of eminent and loyal alumni 
joined hands to make this a memora- 
ble occasion in the life of one of the 
greatest educational institutions in 
America. 

The meeting of the Bar Associa- 
tion of the District of Columbia was 
held at the Mayflower Hotel, fol- 
lowing an informal dinner of the 
Officers and Governing Board. Dy- 
namic President Charles S$. Rhyne 
and his colleagues extended lavish 
hospitality and gave evidence of con- 
structive activity and continuing 
achievement in the District of Col- 
umbia. 

My visit to scenic Hawaii, the 
wonderland of gracious and loyal 
Americans, of sunny beaches, brilli- 
ant birds, soft winds and a profu- 


sion of flowers, was an experience 
never to be forgotten. 


After being met at the Honolulu 
Airport by Hawaiian Bar President 
and Mrs. J. Edward Collins, past 
President William B. Stephenson, 
and Vice President Ralph T. Yama- 
guchi, with the traditional leis, we 
proceeded to Waikiki Beach and the 
Royal Hawaiian Hotel, and thence 
to the hospitable home of Mr. and 
Mrs. Collins, who were my hosts. 

In rapid succession these exciting 
events were crowded into five days: 
luncheon of the Executive Commit- 
tee of the Bar Association of Ha- 
waii; press conferences; General 
Assembly Meeting of the Bar Asso- 
ciation of Hawaii, at which the dis- 
tinguished Chief Justice of Japan, 
Paul Kotaro Tanaka, and Japanese 
Consul Masahide Kanayama were 
also guests; reception at the f[ap- 
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anese 
House 


Consulate; Japanese Tea 
Dinner Party (without 
shoes, chairs or knives and 
forks) given by Vice President and 
Mrs. Yamaguchi; Naturalization 
Ceremonies conducted by United 
States Judge Jon Wiig and visiting 
United States Judge Edward P. Mur- 
phy, of San Francisco; departure for 
Hilo on the “Big Island” (Hawaii) , 
where I was met by past President 
Stephenson, who took me to the 
Territorial Conference of District 
Magistrates, presided over by C. J. 
Towse; a delightful sightseeing tour 
of the great sugar-cane plantations 
and sugar mills, conducted by Mont- 
gomery Taylor; a dinner meeting of 
Hawaii County Bar Association at 
the famous Volcano Hotel in the 
Hills, as guest of its President, Ta- 
mao Monden and Mrs. Monden; a 
breakfast in the gracious home of Cir- 
cuit Judge Luman N. Nevels, Jr., and 
Mrs. Nevels; tour of the “Big Island”, 
including the field of active volcanoes 
and hot lava in company with Judge 
Nevels and Mrs. Stephenson; lunch- 
eon as guest of Judge and Mrs. 
Monden; returning to Honolulu in 
time to attend the rousing annual 
dinner of the Friendly Sons of St. 
Patrick in company with the presi- 
dent and Mrs. Collins, United States 
Judge and Mrs. Frank McLaughlin 
and Judge Murphy; luncheon at the 
country home of United States Judge 
and Mrs. Jon Wiig; reception at the 
home of President and Mrs. Collins; 
a tour of Pearl Harbor, with Presi- 
dent Collins; the Harvard Law 
Alumni Luncheon, under the chair- 
manship of State Delegate J. Gar- 
ner Anthony, followed by a delight- 
ful afternoon reception at his lovely 
home, followed in turn by a farewell 
dinner party he and Mrs. Anthony 
gave at the Pacific Club, and the 
traditional leis extended at the Air- 
port by past President and Mrs. 
Marumoto, Mr. and Mrs. Harold 
Kay, and Vice President Yamaguchi, 
as regretfully I had to say aloha. 


One cannot lightly dismiss Hawaii 
and its self-reliant and interesting 
people, who are full contributing 
partners in the American enterprise. 
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In a world torn by strife, these is- 
lands stand not only on equal foot- 
ing with the rest of the nation; they 
occupy a position of special impor- 
tance as our defense frontier. But 
transcending their military signifi- 
cance is the role that may fall to 
Hawaii in the ultimate resolution of 
the ideological conflicts that divide 
the world. There is the meeting 
ground between the world of the 
West and the world of the East, and 
there it is that mutual understand- 
ing and respect of these peoples may 
one day be fully achieved. To the 
men and women of the underdevel- 
oped and teeming nations of Asia, 
Hawaii provides an example of the 
freedom and material abundance of 
which our way of life holds promise. 
In Hawaii's successful fusion of the 
cultures of the Orient and the Oc- 
cident lies proof that East and West 
can live in harmony and mutual re- 
spect and these complementary cul- 
tures may enrich each other. Re- 
cently, I said as much for Puerto 
Rico, which is the meeting ground 
between two great continents of the 
Western Hemisphere, the link be- 
tween Americans of the North and 
Americans of the South. 


The Columbus (Ohio) Bar Asso- 
ciation’s Annual Luncheon and Bar 
Admission Ceremony was an event 
of great dignity and impressiveness. 
Hon. Carl V. Weygandt, Chief Jus- 
tice of the Supreme Court of Ohio, 
and his Associate Justices, fully col- 
laborated in the luncheon program, 
and immediately thereafter held for- 
mal induction ceremonies in the Su- 
preme Court Chamber. Former Pres- 
ident Waymon B. McLeskey (who 
my host)‘ and Vice President 
Bruce G. Lynn and his colleagues 
extended lavish hospitality in the 
unavoidable absence of President 
Collis Gundy Lane. Mr. and Mrs. 
McLeskey had a delightful party 
in the afternoon at the Scioto Coun- 
try Club, to which were invited the 
active members of the Association 
in that city. This local association is 
a model which bar organizations 
throughout the country ought to 
know more about. 


was 


The several sessions of the An- 


nual Meeting of the National Asso- 
ciation of Insurance Lawyers, in 
Atlanta, under the leadership of 
Procident M. T. Woods, of Sioux 
Falls, South Dakota, reflected not 
only fellowship at its best but a pro- 
gressive program and a record of real 
accomplishment. My good friend 
fellow Atlantian, R. E. Lee 
Field, was in charge of hospitality, 
which was unbounded. 


and 


¢—— 


In accordance with authorization 
of the Board of Governors, Chair- 
man Ashley Sellers and his Com- 
mittee on Legal Services and Pro- 
cedure are moving rapidly for the 
implementation of the salutary rec- 
ommendations pruposed by the 
committee in its recent report 
which were adopted by the House of 
Delegates. This great enterprise is 
designed to preserve the constitu- 
tional separation of powers of gov- 
ernment fundamentals of 
due process of law in proceedings 
before federal administrative tribu- 
nals. The work of this Committee is 
of high order, and nothing in the 
current 


and the 


Association's program de- 


‘serves more attention or more active 


support. Chairman Sellers has just 
announced his selection of a 
committee to supply high level lead- 
ership in this important activity 


sub- 


which will continue for some time 
to come. 

The organization of The Fellows 
of the American Bar Foundation-- 
the honor society of the legal pro- 
fession in this country—is rapidly 
taking shape. State delegations, un- 
der the leadership of the State Dele- 
gates, should make certain that their 
lists to fill their quotas have been 
properly made up of lawyers of no- 
table and unselfish achievement in 
each state. Vacancies in respect to 
any state quotas will be placed in 
the hands of the Board of Directors 
of the Foundation and will be filled 
at large. Tremendous interest in 
The Fellows is being manifested, 
and many states have requested in- 
creases in quotas. 

The Inter-American Bar Associa- 
tion is having its Ninth Conference 
at the Southwestern Legal Center in 
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Dallas on April 14-21, 1956, unde: 
the inspiring leadership of forme: 
President Robert G. Storey, Sr., who 
now is President of the Inter-Ameri 
can Bar Association and also presi 
dent of the host organization. As 
sembled there will be lawyers, jurists 
and law teachers from all the na- 
tions of the Western Hemisphere, | 
expect to attend this Conference and 
have appointed a score of represen. 
tatives from our Association who 
will collaborate with members of the 
profession from other countries in 
studying ways to foster liberty unde: 
law and other great governmental! 
principles dear to lawyers of the 
free world. 

The Sixth International Conter 
ence of the Legal Profession under 
the auspices of the International 
Bar Association will be held in Os 
lo, Norway, July 23-28, 1956. In 
these days of growing interest in 
world trade and international rela- 
tions, the fields of private interna- 
tional law and comparative law are 
calling for more thoughtful atten 
tion. I have appointed a strong and 
representative Delegation from this 
Association to attend the Oslo Con- 
ference, and have agreed to head it. 

Plans for the 1956 Annual Meet 
ing in Dallas, August 27-31, are de 
veloping rapidly. Among the dis 
tinguished guest speakers will be: 
the Right Honorable Sir Reginald 
Manningham-Buller, Q.C., M.P., At 
torney General of the Royal Courts 
of Justice of England, who will be 
accompanied by his sister, Mrs. 
Snatt; Sir Edwin Savory Herbert, 
LL.B., President of The Law Soci- 
ety of England, who will be accom- 
panied by Lady Herbert; the Hon- 
orable Paul P. Hutchison, Q.C 
President of The Canadian Bar As 


sociation, who will be accompanied 
by Mrs. Hutchison and their daugh 
ter. Other distinguished personali- 


ties from this country and abroad 
will be on the program. 
this issue of the 
JOURNAL is a glowing preview of the 
hospitality and entertainment which 
in true Texas style awaits the visit- 
ing lawyers and their families. Pres- 
(Continued on page 48° 
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Death and Options 
By John P. Allison, New York, New York 


® There is surprisingly little author- 
ity dealing with the income tax con- 
sequences of exercising options ac- 
quired by reason of another's death. 
Options created by the decedent 
must be differentiated from those 
exercisable by him. And of the lat- 
ter group, options which had been 
acquired by the decedent as an in- 
cident of employment present their 
own special problems. 


Options Created by Decedent 


In J. Gordon Mack; 3 T.C. 390 
(1944) , taxpayer’s father’s will gave 
him a ten-year option to purchase 
certain stock at about half of its 
market value. Taxpayer exercised 
the option in part and then sold 
the shares so acquired at a price con- 
siderably above his cost. On his in- 
come tax return he included in his 
basis for the stock the value at his 
father’s death of the allocable por- 
tion of the option plus the cash 
paid for the stock on exercise of the 
option, with the result that he re- 
ported a small loss, A divided Tax 
Court, however, held that the tax- 
payer had sold only stock and that 
he had realized a gain, because his 
cost for the stock was less than his 
sale proceeds. Since he had not sold 
the option, which was not trans- 
ferable, his basis for the option 
could not be added to his basis for 
the stock. 

The decision was affirmed by the 
Third Circuit. Mack v. Commission- 
er, 148 F. 2d 62 (3d Cir. 1945), 
cert. den. 326 U.S. 719. The affirm- 
ance was rested solely on the au- 
thority of Helvering v. San Joaquin 


Fruit & Investment Company, 297 
U.S. 496 (1936) . The question there 
was the basis for computing gain or 
loss on the sale of real estate which 
the taxpayer had acquired in a tax- 
free exchange. In 1906, the taxpay- 
er’s transferor had leased the prop- 
erty with an option, exercisable ten 
years later, to purchase the fee. By 
March 1, 1913, the property had 
greatly increased in value over the 
option price, and in 1916 the trans- 
feror exercised the option. Taxpay- 
er claimed the March 1, 1913, value 
as its basis, rather than the option 
price which had been paid by its 
transferor. The Supreme Court held 
that while the option itself was 
property, it was 
. admittedly not the same prop- 
erty as the land . . . the capital as 
set, sale of which resulted in capi- 
tal gain. This was not an asset of 
the taxpayer prior to the exercise 
of the option. We think it clear that 
there was no combination of two 
capital assets (the option and $200,- 

000 of cash), to form a new capital 

asset (the land) which was subse- 

quently sold at a profit... . 

Both the San Joaquin case and 
the Mack case were recently distin- 
guished in W. Winne Cadby, 24 
T.C., No. 97 (1955). There, as in 
the Mack case, taxpayer's father’s 
will provided for the sale to tax- 
payer of certain stock at a price far 
below fair market value. In this 
case, however, instead of exercising 
his option, taxpayer sold it for cash. 
The court agreed with him that his 
basis for the option was the date-of- 
death value of the stock less the op- 
tion price. Regarding the San Joa- 
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quin and Mack cases, Judge Opper 
wrote: 
Ihe distinction between the sale 
of an option, and of property a 
quired by exercising it, is thus cléa 
ly apparent from the only authori 
ties said to be in point. And here 
petitioner did the former. The op- 
tion was property. It had value. See 
Helvering v. San Joaquin Fruit & 
Investment Co., supra. It acquired 
a basis by virtue of its transmission 
by inheritance. See Bell’s Estate y. 
Commissioner, (C.A. 8) 137 Fed. 
(2d) 454; McAllister v. 
sioner, (C.A. 2) 157 Fed. 2d 235, 
certiorari denied 330 U.S. 826. And 
it was sold. We reject the notion 
that its basis was necessarily zero. 
If an inherited option has a basis 
when sold, why not when it is exer- 
cised? Why should an heir pay a 
greater income sells 
stock acquired under an option cre- 
ated by will (in which case he has 
paid something for the stock) than 
when he inherits the stock itself (in 
which case he has paid nothing for 
it)? Yet this illogical result appar- 
ently obtains under the law as it 
now stands. 


tax when he 


Options Exercisable by the 
Decedent 


Suppose at the date of his death a 
decedent owned a “call” on stock. 
If the call is sold by the executor, 
its basis is clearly its value at the 
date of death* of the decedent. If, 
however, the call is exercised by the 
executor, what is the basis for the 
stock? But for the San Joaquin and 
Mack cases the correct answer would 
appear to be the amount paid for 
the stock, plus the value of the call 
at the date of the decedent’s death. 
The cited cases, however, appear in- 
distinguishable; an option exercis- 
able by the decedent is just as dis- 
tinct from the stock as is an option 
created by the decedent. 


But that proves too much, for an 
option is equally distinct from the 
stock when it is exercised by the 
original optionee; yet his right to 
add option cost to option price of 
the stock does not seem ever to have 
been questioned (G.C.M. 7246, 





*In the interest of simplicity, the term 
“date-of-death value” is used herein to in- 
clude value at any optional valuation date 
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Vill-2 C.B. 80; G.C.M. 7420, IX-1 
C.B. 80). <An_ inherited 
should be no less favorably treated. 


option 


The unfairness of the Mack rule 
is magnified in the case of options 
owned by the decedent. Testators 
can avoid the harshness of that de- 
cision simply by not giving options 
in their wills, but they cannot al- 
ways avoid dying possessed of op- 
tions which they bought. The Mack 
case, if not overruled, should be lim- 
ited to its facts. The San Joaquin 
case, dealing as it does with a 
March 1, 1913, valuation 
should be allowed to die in peace. 


basis, 


Employee Stock Options 


The problem of what income tax 
consequences flow from the exer- 
cise of an employee's stock option 
following his death has been in part 
answered by Congress. Employee 
stock options fall into two classes: 
non-restricted or non-statutory op- 
tions, and restricted stock options, 
dealt with in Section 421 of the 1954 
Code. 

(1) Non-restricted stock options. 
If an employee’s non-restricted stock 
option is exercised following his 
death, the spread at date of exer- 
cise would appear to be “income in 
respect of a decedent” under Sec- 
tion 691. (An option exercisable by 
the estate or heir of an employee 
can hardly be considered a “propri- 
etary” option, the exercise of which 
does not give rise to any ordinary 
income. See Commissioner v. Lo 
Bue, 223 F. 2d 367 (3d Cir. 1955), 
cert. granted —U.S.—, 100 L. ed. (Ad- 
vance page 99) .) 

Under Section 1014(c) the op- 
tion does not acquire a basis of date- 
of-death value. Thus the value of 
the option would be subject to es- 
tate tax and its exercise would usual- 
ly give rise to ordinary income in 


approximately the same amount as 
income in respect of a decedent. But 
this is not as bad as it sounds. Sec- 
tion 691 (c) 
the year of exercise of the option 
for the estate tax attributable «here- 
to. And the income tax value of the 


allows a deduction in 


exercised option is apparently in- 
cludible in the basis of the stock. 
(2) Restrictéd stock options. Un- 
der Section 130A of the 1939 Code 
the favored treatment given “‘restrict- 
ed stock options” was available only 
to the employee and ceased with his 
death. In enacting the 1954 Code, 
however, Congress felt that “the un- 
timely death of an employee should 
not penalize his estate or beneficiar- 
ies by denying an option the status 
of a ‘restricted stock option’ mere- 
ly because of the employee’s death” 
(Sen. Rep. No. 1622, 83d Cong., 2d 
Sess. 59 (1954)). 
cordingly provides that the exercise 


Section 421 ac- 


of a restricted stock option by the 
estate or beneficiary of a deceased 
employee has the same tax conse- 
quences, with two exceptions, as if 
the employee had exercised the op- 
tion. The exceptions are: (1) The 
holding period and employment 
provisions do not apply in the case 
of an exercise following death; and 
(2) any transfer of the stock ac- 
quired by exercise of the option is 
considered a “disposition”, so that 
in the case of an 85 per cent - 95 per 
cent option some ordinary income 
is realized. To the extent that or- 
dinary income is realized, a deduc- 
tion is allowed for the estate tax 
attributable to such portion of the 
value of the option. Thus, no de- 
duction is allowed for the estate tax 
attributable to the inclusion of the 
value of a 95 per cent option in the 
employee's gross estate, and the de- 
duction in the case of an 85 per 
cent - 95 per cent option is limited 
to the estate tax attributable to the 


Tax Notes 


amount later taxed as ordinary in- 
come. (Section 421 (d) (6) (B); see 
also Section 1. 421-5 (d) (3) (ii) of 
the proposed regulations.) 

These provisions are apparently 
designed to assure that the conse 
quences of exercising a_ restricted 
stock option will not be changed by 
reason of the employee's death. Un- 
fortunately, however, the statute 
falls short of its mark. If a restrict- 
ed option is exercised by the em- 
ployee during his lifetime, Section 
1014 provides a stepped-up basis for 
his stock. But, when exercise fol- 
lows death, Section 1014(d)_ spe- 
cifically precludes a step-up in basis 
over the option price despite the 
estate tax paid on the value of the 
option. Instead the Code merely pro- 
vides the limited and incomplete de- 
duction for estate tax paid on part 
of the value of an 85 per cent - 95 per 
per cent option. The basis is in- 
creased by the amount taxed as ordi- 
nary income in the case of an 85 per 
cent - 95 percent option. 

To remedy this apparently unin- 
tended result, the Taxation Section 
of the American Bar Association has 
proposed retroactive amendments 
1014 421. They 
would make Section 1014 apply spe- 


to Sections and 
cifically to restricted stock options, 
so that date-of-death value of such 
options would be includible in the 
basis of the stock. In the case of 85 
per cent - 95 per cent options, the 
amendment eliminates the present 
provision in Section 421 (b) permit- 
ting increase in basis by the amount 
of ordinary income includible, thus 
avoiding a double addition to basis 
in such cases. See Program and Com- 
mittee Reports, 1955, American Bar 
Association, Section of ‘Taxation, 
page 25. See also H. R. 7193, 84th 
Cong., Ist Sess., introduced July 6, 
1955, to the same effect. 
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1956 Program of Services Committees 


® Kirk M. McAlpin, of Savannah, 
Georgia, Junior Bar Conference 
Services Director, reports that the 
Services Committee Chairmen have 
set forth the following committee 
projects and goals for 1956: 

Traffic Court Improvement Pro- 
gram Committee: Robert B. Keat- 
ing, of Denver, Colorado, Chairman. 
The main goal of the Traffic Court 
Committee for the year 1956 will be 
sponsorship with the American Bar 
Association of a program entitled, 
“Go to Traffic Court as a Visitor— 
Not a Violator”. This program is 
designed to improve the administra- 
tion of justice in traffic courts. The 
Committee proposes to utilize state 
and local affiliated units and to solic- 
it the assistance and co-operation 
of public officials, judges, safety 
councils, chambers of commerce, 
service clubs, insurance organiza- 
tions and newspaper, radio and tel- 
evision mediums. Basically this is a 
public relations and educational 
project designed to educate the pub- 
lic in the system of its traffic courts 
and in the field of traffic safety. It 
enables the lay public to evaluate 
the court system, thus calling to its 
attention the needs of the courts and 
the place which should be afforded 
to them, and is adaptable to a mu- 
nicipal court, police magistrate, jus- 
tice of the peace or any other court 
that may try a violation of the traffic 
laws. The underlying idea is to in- 
vite the lay public through the vari- 
ous mediums of insurance men, 
motor club representatives and serv- 
ice club members to view their 
traffic court during a certain period 
and to evaluate these courts from a 
organization of Junior Bar groups 
prepared check list developed by the 


Association’s Trafic Court Program. 
The check list non- 
technical language and points out 
the 


is written in 


basic minimum standards nec- 
essary to have effective judicial ad- 
ministration through and by these 
trafic courts. The Committee will 
co-operate with the National Safety 
Council in this and support the es- 
tablishment of the uniform traffic 
ticket, recommended by the Associ- 
ation. 

Minor Courts Committee: Robert 
H. Hall, of Atlanta, Georgia, Chair- 
man. This committee is presently 
preparing a model act for justice of 
the peace courts for presentation to 
the House of Delegates of the Amer- 
ican Bar Association for approval, 
with the ultimate goal of having it 
disseminated to the several states for 
passage into law. The committee is 
also at work preparing a model plan 
for small claims divisions and a mod- 
el set of rules for such divisions. 
This plan proposes to develop the 
following ideas: That the divisions 
are branches of existing courts, in- 
stead of creating new courts; elimi- 
nation of juries; definite determina- 
tion of the controversy as to denial 
of, or rigid restrictions on the right 
of appeal, to reduce expense to a 
minimum; non-participation of at- 
torneys; and the use of informal 
procedure. 

Procedural Reform Committee: 
Harold W. Tobin, of San Francisco, 
California, Chairman. The 1955 
Committee completed and dissemi- 
nated two pamphlets, one on Vest- 
ing Rule-Making Powers in State 
Supreme Courts, and the other on 
Selection of Judges by the Missouri 
Plan. The 1956 Committee plans to 
enlarge and expand in detail these 
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pamphlets to show compelling rea- 
sons for taking state and local action 
to institute and put into effect these 
the United 
States. The Committee will under- 


reforms throughout 
take the publication of an additional 
pamphlet on The Appointment of 
Administrative Directors for State 
Judicial Systems. 

Legal Aid Committee: A. D. Van 
Meter, Jr., of Springfield, Illinois, 
Chairman. The Legal Aid Commit- 
tee will continue to work in con- 
junction with the National Legal 
Aid Association, and will study and 
make recommendations as to the 
feasibility of establishing legal aid 
centers in cities of populations of 
under 100,000. It will also review 
the problems in, and possible solu- 
tions to the extension of legal serv- 
ices to indigent defendants in crimi- 
nal cases, both in federal and state 
courts. 


Councilman Early 
Reports Activities in 
4th Judicial Circuit 


Bert H. Early, of Huntington, West 
Virginia, Council Representative for 
the Fourth Circuit, reports the fol- 
lowing highlights from each of the 
states within his jurisdiction: 

(A) Virginia: James S$. Cremins, 
of Norfolk, Chairman. An outstand- 
ing program of activities has been 
scheduled by State Chairman James 
S. Cremins, who as Special Member- 
ship Drive Chairman for the City of 
Norfolk, exceeded 200 per cent of 
the membership quota. Plans for 
1956 for the Virginia Junior Bar 
Conference in the field of personnel 
include introduction by the deans of 
the four Virginia law schools of re- 
cent graduates of those Law Schools 
to the Supreme Court of Appeals of 
Virginia; this will be followed by a 
luncheon in honor of the newly ad- 
mitted members of the Bar; organi- 
zation of committees in localities 
throughout the state for continua- 
tion of solicitation of membership 
in the American Bar Association; 
organization of Junior Bar groups 
in local bar associations where their 
creation is warranted; and the es- 
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tablishment of a junior bar section 
within the state bar association by 
obtaining section status for the ex- 
isting Committee on Younger Mem- 
bers of the Bar, and the affiliation of 
that group with the Junior Bar Con- 
ference. In the field of information, 
the planned activities include: or- 
ganization of a speakers’ bureau; 
arrangements with local bar associa- 
tions for visits to the state and fed- 
eral courts by high school students 
and other interested groups; ar- 
rangement for appropriate publicity 
of Conference activities; and coop- 
eration with interested associations 
seeking adoption by the General 
Assembly of Virginia of 
tion regulating the 
practice of law. The services pro- 


legisla- 
unauthorized 
gram includes: encouragement of 
the establishment of legal aid pre 
grams in the larger cities; advance- 
ment of the program designed to 
improve the administration of jus 
tice in the trial courts of limited 
jurisdiction; and the arrangement 
for visits by civic and other organiza- 
tions to such courts. In professional 
activities, there will be an effort to 
encourage the establishment of law- 
yer referral and lawyer placement 
programs in the larger cities, and 
further implementation and encour- 
agement of the legal institutes pro- 
gram on a local basis, with emphasis 
upon suggestions of benefit to the 
younger members of the Bar. 

(B) West Virginia: William L. 
Jacobs, of Parkersburg, Chairman. 
Emphasis will continue in the fields 
of public information, legal aid and 
relations with law students. A com 
mittee of the Junior Bar Section is 
working actively in the preparation 
of public information pamphlets de- 
signed for wide distribution, and is 
sponsoring a television series in the 
City of Parkersburg. The Committee 
will continue the excellent public 
information programs already estab- 
lished in Charleston and other West 
Virginia cities, and will expand the 
legal aid program of Charleston and 
Morgantown to Parkersburg. 

(C) South Julius W. 
\icKay, of Columbia, Chairman. A 
joint Conference of the Fourth and 


Carolina: 





Our Younger Lawyers 





Services Director Kirk McAlpin and Services Committee Chairmen and Council 
Advisers. Reading from left to right: Fred G. Fisher, Jr., Boston, Massachusetts, 
First Circuit Councilman; Kirk M. McAlpin, Savannah, Georgia, Services Di- 
rector; Harold W. Tobin, San Francisco, California, Procedural Reform Chair- 
man; G. Arthur Minnich, Jr., Carroll, lowa, Eighth Circuit Councilman; Robert 
H. Hall, Atlanta, Georgia, Minor Courts Chairman; A. D. Van Meter, Jr., Spring- 
field, Minois, Legal Aid Chairman, and Robert B. Keating, Denver, Colorado, 


Traffic Courts Chairman. 





Fifth Circuits was held in Columbia, 
South Carolina, on April 28, 1956, 
directed primarily to an informal 
workshop discussion and considera- 
tion of the function and operation of 
the Junior Bar Conference’s program 
at the state and local level. As in the 
past, the program of activities of the 
South Carolina Bar Association, and 
the county bar associations within 
the state, are strongly implemented 
through the efforts of men within 
the age classification of the J.B.C. 

(D) Maryland: John H. Dryden, 
of Baltimore, Chairman. This year, 
as in past years, the splendid activi- 
Bar 


Conference will be centered in the 


ties of the Maryland Junior 
Junior Bar Association of Baltimore 
City. As a 


Radio-Television 


primary activity, the 


Committee con- 
inues its presentation of a regularly 
scheduled radio program entitled 
“Court of Appeal”, in which one of 
the Association members appears as 
Mr. Questioner and relates the rele- 
recent Maryland 


vant facts of a 


Court of Appeals case to a lay panel 





of three persons. Each panel member 
renders his own decision upon the 
facts, following which the questioner 
then states the actual decision of the 
High Court of Maryland and the 
reasons behind it. A Handbook for 
Young Lawyers is now being pre- 
pared by the organization’s Continu- 
ing Legal Committee. 
The Baltimore Association was the 


Education 


winner of the Junior Bar Confer- 
ence Award of Merit for outstanding 
achievement during 1955. 

(E) North Don T. 
Evans, of Rocky Mount, Chairman. 
A handbook for jurors, to be fi- 
nanced by the North Carolina Bar 
the 


Carolina: 


\ssociation and distributed in 
courts throughout the state, will be 
completed by the Junior Bar Section 
within the next few weeks. The state 
this year 
sponsor the regional competition for 
the Fourth Judicial Circuit in the 
National Moot Court Competition. 
During the past year, law schools 
from the two Carolinas and Virginia 
participated in the competition held 


in Chapel Hill. 


organization will again 
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Nominating Petitions 


Alabama 


=" The undersigned hereby nomi- 
nate William Logan Martin, of Bir- 
mingham, for the office of State 
Delegate for and from the State of 
Alabama to be elected in 1956 for a 
three-year term beginning at the ad- 
journment of the 1956 Annual Meet- 
ing: 

R. M. Woolf, C. H. Young, Wm. 
C. Bibb, John W. Vardaman and 
Walter J. Merrill, of Anniston; 

Sam Rice Baker, Frank H. Haw- 
thorne, John Huddleston, and J. 
Mac Jones, of Montgomery; 

Charles O. Stokes and Mike Sollie 
III, of Ozark; 

John W. Lapsley, B. V. Hain, 
Harry W. Gamble, James A. Hare, 
Sam Earle Hobbs, T. G. Gayle, and 
M. Alston Keith, of Selma; 

E. C. Orme, Oliver W. Brantley 
and James G. Clower, of Troy; 

Aubrey Dominick, Bruce McEach- 
in, Devane K. Jones, and Conrad H. 
Fulton, of Tuscaloosa. 


Alaska 


® The undersigned hereby nominate 
R. E. Robertson, of Juneau, as State 
Delegate for and from the Territory 
of Alaska to be elected in 1956 for a 
three-year term beginning at the ad- 
journment of the 1956 Annual Meet- 
ing: 

John C. Dunn, John E. Manders, 
Edward V. Davis and Herald E. 
Stringer, of Anchorage; 

N. C. Banfield, F. M. Doogan, R. 
Boochever, H. L. Faulkner, Roger 
G. Connor, Henry J. Camarot, Ed- 
ward A. Merdes, David J. Pree, M. 
E. Monagle, Howard D. Stabler, 
John H. Dimond and J. F. Mullen, 
of Juneau; 

Ralph J. Rivers, Charles J. Clasby, 
Warren A. Taylor and Maurice T. 
Johnson, of Fairbanks; 

Robert H. Ziegler, Sr., C. L. 
Cloudy and P. J. Gilmore, Jr., of 
Ketchikan; 

John S. Mansuy, Jr., of Kodiak; 

Warren C. Christianson, of Sitka. 


Florida 

# The undersigned hereby nomi- 
nate William C, Gaither, of Miami, 
for the office of State Delegate for 
and from the State of Florida to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Wm. C. Guthrie, Eli H. Fink, 
Wallace M. Jopling, David J. Lewis, 
Carl D. Dawson, Malvern B. Fink, 
Horace R. Drew, Jr., Luke G. Ga- 
lant, C. Harris Dittmar, E. E. Haz- 
ard, W. R. Frazier, Judson Freeman, 
Frank L. Watson, A. W. Graessle, 
Jr., Delbridge L. Gibbs and Harry 
G. Kincaid, of Jacksonville; 

Wm. R. Colson, Wm. S. Frates and 
James W. Cullis, of Miami; 

John C. Ausley and Chas. S. Aus- 
ley, of Tallahassee; 

D. Wallace Fields, Roger D. Flynn, 
Paull E. Dixon, and Myron G. Gib- 
bons, of Tampa. 

Hawaii 

®" The undersigned hereby nominate 
J. Garner Anthony, of Honolulu, 
for the office of State Delegate for 
and from the Territory of Hawaii to 
be elected in 1956 for a three-year 
term beginning at the adjournment 
of the 1956 Annual Meeting: 

Chuck Mau, W. H. Heen, Robert 
E. Brown, J. Edward Collins, Leslie 
W. S. Lum, Shiro Kashiwa, Joseph 
V. Hodgson, Samuel P. King, Valde- 
mar H. Myhre, M. B. Henshaw, Ed- 
ward Z. Buck, Dudley C. Lewis, Wil- 
liam W. Saunders, C. F. Schutte, 
Harold S. Wright, Arthur G. Smith, 
C. F. Damon, Jr., J. Russell Cades, 
Gilbert E. Cox, C. Nils Tavares, C. 
Dudley Pratt, Noel A. Troy, Chas. 
E. Cassidy, Roy A. Vitousek, ]r., and 
Alfred L. Castle. of Honolulu. 


Kansas 


® The undersigned hereby nomi- 
nate W. D. P. Carey, of Hutchinson, 
for the, office of State Delegate for 
and from the State of Kansas to be 
elected in 1956 for a three-year term 


beginning at the adjournment of 
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the 1956 Annual Meeting: 

George B. Powers, Robert C. Foul- 
ston, Stuart R. Carter, John F. 
Eberhardt, Carl T. Smith, William 
Tinker, Dwight S. Wallace, Wayne 
Coulson, Howard T. Fleeson, Ho- 
mer V. Gooing, Gerrit Wormhoudt, 
Donald R. Newkirk, Dale M. Stucky, 
Robert J. Hill, Lawrence Curfman, 
Thomas Aldin Wood, Claude I. De- 
pew and Lawrence Weigand, of 
Wichita; 

H. H. Dunham, Jr., E. S$. Hamp- 
ton, Rudolph Barta, W. B. Crow- 
ther, Lawrence O. Bengtson, John 
A. Crowther and James P. Mize, of 
Salina. 


Kentucky 


#" The undersigned hereby nominate 
Martin R. Glenn, of Louisville, for 
the office of State Delegate for and 
from the State of Kentucky to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

James T. Carey, James P. Han- 
cock, Henry J. Burt, Jr., James B. 
Young, Sam Manly III, Morris Boro- 
witz, Robert L. Maddox, Baldwin C. 
Burnam, S. Russell Smith, James U. 
Smith, Jr., William Mellor, Hubert 
T. Willis, Leo T. Wolford, C. W. 
Grafton, Lawrence Jones III, L. M. 
Fleischer, Robert L. Sloss, Alan Neil 
Schneider, Edgar A. Zingman, S. M. 
Russell, Louis Lusky, Robert W. 
Brunow, Eugene B. Cochran, Law- 
rence E. Higgins and Ralph H. Lo- 
gan, of Louisville. 


Massachusetts 


=" The undersigned hereby nominate 
Allan H. W. Higgins, of Boston, for 
the office of State Delegate for and 
from the State of Massachusetts to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Frank B. Wallis, Loomis Patrick, 
Danforth W. Comins, Egbert S. New- 
bury, Jr., Robert E. Goodwin, Wil- 
bur M. Jaquith, Donald J. Hurley, 
Lispenard B. Phister, Henry W. 
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Hardy, H. Brian Holland, Wilson C. 
Piper, Standish Bradford and An- 
drew H. Cox, of Boston; 
Wheeler, Ernest J. 
Brown, Edward M. Cowett, Robert 
Braucher, Archibald Cox, Arthur E. 
Sutherland, Erwin N. Griswold, A. 
James Casner, of Cambridge; 
Robert W. Bodfish, Louis W. Do- 
herty, James S. Bulkley and William 
A. Godfrey, of Springfield. 


Leonard 


Massachusetts 

# The undersigned hereby nomi- 
ate Robert M. Segal, of Boston, tor 
the office of State Delegate for and 
from the State of Massachusetts to 
be elected in 1956 for a three-year 
term beginning at the adjournment 
of the 1956 Annual Meeting: 

John W. Morgan, Reginald Heber 
Smith, Edmund Burke, Frederick G. 
Fisher, Jr., James D. St. Clair, Dud- 
ley H. Dorr, David A. Rose, Jackson 
]. Holtz, Matthew Brown, Aaron J. 
Bronstein, Irvin D. Shapiro, Edward 
Schneider, Harold Horvitz, Harry L. 
Lynch, Frank W. Grinnell, LaRue 
Brown, Benjamin Levin, William 
M. Glovsky, Reuben Hall, Vernon 
C. Stoneman, Dunbar Holmes, Fred- 
erick Dearborn, 
Kearns, Murray Brown and Law- 
rence E. Corcoran, of Boston. 


Missouri 


Lawrence M. 


" The undersigned hereby nomi- 
nate Lynn M. Ewing, of Nevada, 
Missouri, for the office of State Dele- 
gate for and from the State of Mis- 
souri, to be elected in 1956 for a 
three-year term beginning at the 
adjournment of the 1956 Annual 
Meeting: 

Henry Andrae, Ira H. Lohman, 
Laurance M. Hyde, and S. P. Dal- 
ton, of Jefferson City; 

Loyd E. Roberts, Ray E. Watson, 
\. E. Spencer, Jr., of Joplin; 

R. L. Hecker, W. H. Curtis, John 
H. Lathrop, Douglas Stripp, Carl E. 
Enggas and Charles M. Blackmar, of 
Kansas City; 

Boyd Ewing, of Nevada; 

Richmond C. Coburn, Thomas L. 


Croft, George C. Willson, Robert ]. 
Keefe, Russell H. Doerner, James 
M. Douglas, Samuel A. Mitchell and 
Richarl L. Eckhart, of St. Louis; 
Clarence O. Woolsey, J. Weston 
Miller, and R. 
Springfield. 


Jasper Smith, of 


Missouri 


® The undersigned hereby nominate 
Arthur J. Freund, of St. Louis, for the 
office of State Delegate for and from 
the State of Missouri to be elected in 
1956 for a three-year term beginning 
at the adjournment of the 1956 An- 
nual Meeting: 

Paul Brackman, of Clayton; 

Dave L. Cornfeld, Carroll J. Dona- 
hue, John R. Barsanti, Jr., H. Jack- 
Fred A. 
Sam Elson, Samuel B. Murphy, Har- 
old S$. Cook, Rodney M. Fairfield, 
Peter H. Husch, William H. Web- 
ster, Bourne Bean, John F. Hanlon, 
Henry S. Caulfield, William A. Sto- 
lar, William F. Guffey, C. Sidney 
Neuhoff, John R. Stockham, Fred- 
erick A. Judell, Jules Q. Strong, 
Jackson F. Adams, David Baer, Jr., 
William J. Tate and Richard A. 
Hetlage, of St. Louis. 


son Daniel, Eppenberger, 


Virginia 

® The undersigned hereby nomi- 
nate Arthur J. Freund, of St. Louis, 
for the office of State Delegate for 
and from the State of Missouri to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Joseph L. Kelly, Jr., W-.R.C. 
Cocke, Dudley DuB. Cocke, Jordan 
A. Pugh III, Hugh S. Meredith, Sid- 
ney H. Kelsey and P. A. Agelasto, 
Jr., of Norfolk; 

]. B. Browder, Richard Florance, 
A. Scott Anderson, Alexander W. 
Parker, F. D. G. Ribble, Lewis F. 
Powell, Jr., H. Merrill Pasco, T. Jus- 
tin Moore, Jr., John W. Riely, Archi- 
bald G. Robertson, William H. King, 
Eppa Hunton IV, and Robert P. 
Buford, of Richmond; 

Martin P. Burks, Robert B. Clay- 
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tor, John P. Fishwick, Frank W. 
Rogers and A. Linwood Holton, Jr., 
of Roanoke. 


Wyoming 


® The undersigned hereby nominate 
Edward E. Murane, of Casper, to fill 
the vacancy in the office of State Del- 
egate for and from the State of Wy- 
oming: 

Robert B. Laughlin, Donald E. 
Chapin, Howell C. McDaniel, Jr., 
Fred W. Layman, Robert J. Murphy, 
Harvey J. Landers, Houston G. Wil- 
liams, W. J. Wehrli, Ernest Wilker- 
son, Harry A. Thompson, J. F. Ma- 
honey and R. R. Bostwick, of Casper; 

George F. Guy and Howard B. 
Black, of Cheyenne; 

Oliver W. Steadman, Sarah Don- 
ley Steadman, Melvin M. Fillerup 
and Margie Millhone, of Cody; 

Fred W. Phifer, W. P. Farthing 
and Alfred M. Pence, of Laramie; 

Edward S. Halsey, Paul T. Liamos, 
Jr., and Chester S. Jones, of New- 
castle; 

Lyman B. Yonkee, of Thermopo- 
lis. 


Wyoming 


® The undersigned hereby nomi- 
nate G. McClintock, of Cheyenne, 
to fill the vacancy in the office of 
State Delegate for and from the 
State of Wyoming: 

Carleton A. Lathrop, Walter Ur- 
bigkit, Allen A. Pearson, Joseph C. 
Conrace, Charles E. Lane, Clarence 
A. Swainson, Walter B. Phelan, Vin- 
cent A. Ross, M. S. Reynolds, Wayne 
C. Hodson, Harold L. Mai, Tosh 
Suyematsu, Byron Hirst, Wm. H. 
Chamberlain and Vincent Carter, of 
Cheyenne; 

Ernest J. Goppert, Ernest J. Gop- 
pert, Jr., J. D. Fitzstephens, Jerry 
W. Housel and Margie Millhone, of 
Cody; 

r. C. Daniels and Joseph Garst, 
of Douglas; 

S. K. Briggs, Clarence A. Brim- 
mer, Jr., and Kenneth Keldsen, of 
Rawlins. 
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® The Bench and Bar of the State 
of New Jersey are struggling with 
“one of the most important prob- 
lems of our time’’—juvenile delin- 
quency. The Supreme Court of the 
state has created “Juvenile Confer- 
ence Committees” in all New Jer- 
sey communities. These committees, 
consisting usually of a lawyer, an 
prominent citizen, a 
member of the local police depart- 
ment and a probation officer, have 
been given original jurisdiction over 
certain minor offenses. The Juvenile 
and County Courts, from time to 
time, refer other offenses to the 
Committees. The purpose of this 


educator, a 


program, created under the rules of 
court, is to stop delinquency where 
it starts—in the neighborhood. 

The state bar association is at- 
tacking the problem through its Spe- 
cial Committee on Juvenile Delin- 
quency, of which Joseph A. Rafferty 
is chairman. This twenty-six member 
group, representing every county 
in the state, is studying the ade- 
quacy of existing treatment of ap- 
prehended juvenile delinquents and 
the efficacy of existing substantive 
law on the subject. It started by find- 
ing the facts, county by county, and 
then, in a preliminary report, it 
urged the Legislature to suppress or 
control provocative and cheap books 
and to regulate the use and owner- 
ship of cars by minors. The prelim- 
inary report also urged action by 
schools, county officials, lawyers, par- 
ents and police. It concluded that 
“juvenile delinquency is on the as- 
cendancy and will rise beyond all 
proportions unless the parents, pub- 
lic officials and general public do 
something about it”. 


® The Boston Bar Association, after 
careful research and analysis, has 
contributed a new argument to the 
national debate on extension of so- 
cial security to lawyers. After last 


summer's passage in the House of a 
bill that would extend compulsory 
Old Age and Survivor's Insurance 
to self-employed lawyers, Boston 
lawyers began wondering whether, 
in fact, Social Security was a “good 
buy”. Some lawyers said they could 
do better for their money with pri- 
vate insurance and annuity protec- 
tion. But nobody knew just what a 
lawyer could get privately or how 
much it would cost or how the cost 
compared with the Social Security 
system. 

The Committee on the Junior Bar 
of the Boston Bar created a Sub- 
committee on Social Security to 
study the problem. The subcommit- 
tee, headed by Jeremiah Lynch, 
took a hypothetical case of a 30-year- 
old lawyer, married and with two 
children, and then tried to deter- 
mine what it would cost to buy a 
non-Social Security family protec- 
tion plan, both with and without 
the retirement feature of Social Se- 
curity. Aiding the subcommittee was 
an experienced actuary, and the fi- 
nal report was submitted to the 
Chief Actuary of the Social Security 
Administration. Part of the final re- 
port is published in a recent edition 
of the Boston Bar Bulletin. 

Its findings are too complex to 
summarize here and too full to re- 
produce in toto. The non-Social 
Security plan evolved, however, in- 
cluded a series of five-year term in- 
surance policies maintained by the 
lawyer until he reached 65, the divi- 
dends being used to reduce premi- 
ums, and two deferred annuity poli- 
cies, one for the lawyer and the oth- 
er for his wife, upon which he would 
pay level annual premiums until he 
and his wife reached 65. Thereafter, 
the policies would provide level 
monthly payments for the rest of 
their lives. The exact comparisons 
of this two-point plan with regular 
Social Security are set eut in two 
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tables, with complete explanations 
and qualifications. 

The report concludes: “We 
believe that any view regarding the 
proposal to bring self-empioyed law 
yers under O.A.S.A. should be test- 
ed against these figures.” 

“ The Smith Act cases continue to 
present difficulties. Some lawyers 
hesitate to defend accused Commu- 
nists, because of the adverse public- 
ity and because of the financial sac- 
rifice involved in the lengthy trials. 

In Denver, Judge Breitenstein 
asked the Denver Bar Association 
to provide a team of lawyers that 
could be appointed to defend seven 
persons indicted under the Smith 
Act. The Bar’s Judiciary Committee, 
seeking to spread the burden as 
equitably as possible, asked each of 
the twelve largest firms in the city 
to furnish the name of a lawyer who 
would be available for the defense. 
Eleven accepted; one refused. The 
names were submitted to the judge, 
who appointed the eleven to under- 
take the defense. 

In Connecticut, the bar associa- 
tion first attempted, at the request 
of the indigent Smith Act defend- 
ants, to find lawyers who would 
serve. No one volunteered. Finally, 
the court appointed six trial coun- 
sel. The Government predicted the 
trial would take five to six months. 
Recognizing that the public would 
identify the defense lawyers with 
their clients and recognizing, fur- 
ther, that the lawyers would lose 
considerable fees, the Connecticut 
Bar Association appointed a special 
committee, under the chairmanship 
of James Cooper, of New Haven, to 
ease the burden on the six. 

The Special Committee tried first 
to inform the public about the duty 
of a lawyer in the defense of indi 
gent persons—Communists or othet 
wise. A press release recalled the un 
popular defense of Thomas Paine 
by the famous English advocate, E1 
skine, in 1792, and the defense b) 
John Adams of the British soldiers 
accused in the Boston Massacre 
The release set forth, in plain lan 
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guage, the nature of the adversary 
system and the role of the lawyer 
in it. 

Next, the Special Committee 
asked the entire Connecticut Bar As- 
sociation for additional dues of 
$5.00 ($2.50 for Junior Bar) to help 
pay the defense counsel. The money 
would go into a fund and be distrib- 
uted by the court. The Association 
accepted the request and raised a 
fund of some $9,000. 

In an editorial, the Connecticut 
Bar Journal said: 

“The Association has demonstrat- 
ed to the public that the legal pro- 
fession is ready to defend the Amer- 
ican way of life.” 


® The editor of the Oregon State 
Bar Journal says that the Bench and 
the Bar in that state “need a dynamic 
public relations program”. Alexan- 
der G. Brown, who is City Attorney 
of Portland as well as editor of the 
Bar Journal, recently told the Mar- 
ion County Bar Association that the 
public must be reacquainted with 
“the rights and duties of lawyers”, 
and that the Bar “must reestablish 
what we have long thought were 
fundamental principles, such as the 
right of every accused to have his 
day in court, the presumption of in 
nocence and the like”. 

Mr. Brown recently made an in- 
formal survey of lawyers and laymen 
in Oregon, and received “a frighten- 
ing” reaction from the public. Many 
persons had gained their only im- 
pressions of lawyers and fundamen- 
tal constitutional rights from hear- 
say and speculation in the press, 
radio and television. The public then 
“formed its opinion and damned the 
lawyer who defends and the court 
which holds to the rules of evi- 
dence”. The complaints he received 
about the courts employed the same 
easoning “as that found in a to- 

ilitarian country. with their  so- 

illed peoples’ courts”. For exam- 
ple, many persons criticized delays 
n criminal cases and suggested that 
the legislature limit the scope of the 
ial because, as one citizen put it, 
it doesn’t make sense for the public 


to keep feeding these people while 
some lawyer lines his pockets to 
keep the defendant from his just 
punishment”. 

Mr. Brown suggested that every 
lawyer carry on an affirmative pro- 
gram of selling himself and his pro- 
fession to the public. 
® The State Bar of Texas, being well 
aware that the public thinks it 
wrong for a lawyer to defend a prob- 
ably guilty defendant, has enlisted 
Erle Stanley Gardner, the mystery- 
writer, to help the lawyers commu- 
nicate with laymen. Gardner has 
written a pamphlet called “The 
Case of the ‘Guilty’ Client” in which 
he explains what lawyers do and 
must do in the administration of 
criminal justice. It begins: “The law 
guarantees that a man has the right 
of trial by jury. Whenever he can- 
not be given an adequate defense 
because some lawyer thinks he is 
guilty, that man is not being giv- 
en a trial by jury. He is having, in- 
stead, a trial by one man.” The 
pamphlet is now being distributed 
along with another Texas Bar public 
relations publication, “What To Do 
in Case of an Automobile Accident”. 


cibilbichdsont 
® Public relations through pam- 
phlets is also in full swing in Ohio. 
The Ohio State Bar Association is 
now distributing an_ illustrated, 
twelve-page “Manual for Jurors”. 
Distribution is through local bar 
associations, judges and community 
groups. “So You’re Going To Be a 
Witness” is another of the Ohio 
Bar's current pamphlet series. 


4 
— — 


® A team of prominent doctors and 


lawyers has reported that court con 
gestion has been relieved and that 
the traditional method of finding 
medical facts in a lawsuit has been 
improved by the experimental use 
of independent, impartial doctors as 
expert witnesses in personal injury 
cases. 

David W. Peck, Presiding Justice 
of the Appellate Division of the 
New York Supreme Court, First De 
partment, said that the two-year ex 
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periment has led to “swifter and 
more exact justice in that most 
vexed and voluminous area of liti- 
gation—personal injury cases’’. 

He said that since June, 1954, the 
new method has been a regular pro- 
cedure, financed by the city, in the 
Supreme Court, First Department. 

The two-year experiment was in- 
spired by the justices of the New 
York Supreme Court and carried on 


by a special medico-legal commit-- 


tee of The Association of the Bar 
of the City of New York. That com- 
mittee has presented its findings in 
a 188-page book, Impartial Medical 
Testimony, published by The Mac- 
millan Company. 

The members of the Committee, 
of which Justice Peck was chair- 
man, were Albert R. Connelly, vice 
chairman; Justice Bernard Botein, 
of the Appellate Division, First De- 
partment; Dr. Howard Reid Craig, 
Director of the New York Academy 
of Medicine, and Allen T. Klots, 
President of The Association of the 
Bar of the City of New York. The 
research director was Professor Del- 
mar Karlen, of the Institute of Ju- 
dicial Administration of the New 
York University Law Center. Dr. Ir- 
ving S. Wright, Professor of Clinical 
Medicine at the Cornell University 
Medical College and past president 
of the American Heart Association, 
was the medical consultant to the 
Committee. 

In substance, the Committee’s ex- 
periment was a response to the in- 
adequate way in which the courts 
deal with medical facts in personal 
injury cases—and such cases consti- 
tute some 80 per cent of all the 
cases in the trial courts of the coun- 
try. Customarily, the plaintiff hires 
a doctor to testify as an “expert wit- 
ness” about the plaintiff's injuries, 
and the defendant does the same. 

“The conditions prompting the 
Project”, the Committee says, “were 
the uncertainty, confusion and waste 
of time resulting from the presenta- 
tion of widely conflicting medical 
opinion evidence by partisan doc- 
tors retained by the parties. 

“Such evidence’, the Committee 
said, “which occupies a large part of 
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the trial time in any personal injury 
action and which is necessarily of 
major importance in pre-trial set- 
tlements, is too often colored, and 
calculated to persuade a court or 
jury to a partisan point of view, 
rather than to present an objective 
medical analysis and appraisal. 

“Instead of being aided by such 
expert testimony”, the Committee 
said, “the triers of the facts are con- 

‘founded and confused, and _ left 
without reliable guidance in choos- 
ing between diametrically opposed 
medical opinions.” 

The Committee set up panels 
of outstanding doctors in various 
specialized branches of medicine. 
These neutral physicians were made 
available at the call of a judge to 
make medical examination of plain- 
tiffs in personal injury cases, to re- 
port their findings and, if necessary, 
to testify in court in cases where the 
medical facts were controversial and 
substantial. 

The physicians were procured 
br a joint committee of the ‘New 
vurk Academy of Medicine and the 
New York County Medical Society. 
The fees of the neutral experts were 
paid out of grants from»the Alfred 
P. Sloan Foundation and the Ford 
Motor Company Fund. These grants 
also paid administrative costs. 

The Committee reported that the 

plan helped relieve court conges- 
tion by encouraging litigants to set- 
tle their cases without going to trial. 
The very possibility that an impar- 
tial expert might be called caused 
litigants to be temperate in their 
claims. 
. Furthermore,, the Committee re- 
ported that the impartial experts 
frequently found, upon examina- 
tion of the injured person, that the 
claim was too much, and, from time 
to time, that the plaintiff was ask- 
ing too little. 

They found, according to the 
Committee, that many doctors were 


inadequately diagnosing the pa- 


tients—failing to use, or to use prop- 
erly, many modern diagnostic tech- 
niques. The Committee said that 
one unexpected result of the experi- 
ment was “to point a way to better 


diagnosis in the field of traumatic 
medicine”. 

And the Committee said that the 
experiment has proved “that the 
modest expenditure involved effects 
a large saving and economy in court 
operations”. 

Finally, the Committee said the 
experiment “provided an excellent, 
but all too rare, example of success- 
ful interprofessional cooperation. 
Doctors and lawyers, instead of bick- 
ering fruitlessly or merely talking 
about the need 
have worked together effectively in 
solving a common problem. And 
judges, instead of holding them- 
selves aloof, have participated fully 
in the enterprise.” 


for cooperation, 


sgaonnenll 


® The Public Relations Committee 
of the Florida State Bar has sent to 
the president of every local associa- 
tion a complete outline of legal fo- 
rums that can be presented by bar 
groups. The Committee states that 
legal forums have become so popu- 
lar in some localities that the public 
has asked that they be held annual- 
ly. Seven forums were held in the 
state last year, and attendance ag- 
gregated more than 35,000 persons. 
The majority attending were wom- 
en, and of the subjects presented, 
the most popular were wills and es- 
tates. 


re 


" The Annual Meeting of the Ohio 
State Bar Association will be held 
this month in Toledo. Henry A. 
Middleton, program chairman for 
the meeting, has announced that 
Harry Kalven, Jr., Professor of Law 
at the University of Chicago and di- 
rector of the University’s “Jury Proj- 
ect’, will address one of the sessions. 
Professor Kalven will explain the 
methods and procedures of his re- 
search staff and discuss some of the 
project’s findings. 

A new project of the Ohio Bar 
will probably receive a lot of atten- 
tion at the Annual Meeting. That 
is the proposal that the State Bar 
Association build a new headquar- 
ters for itself in Columbus. It has 
outgrown its present offices in the 
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State House Annex, and the Asso- 
ciation’s Executive Committee re. 
cently went on record in favor of 
building from the ground up. The 
project might be presented to the 
Council of Delegates at the Annual 
Meeting. 


CEng 


= The 
Bar published a 
“factual report’ on the unprece- 
dented televising of a murder trial 
last December in Waco, Texas. The 
report was made by a committee of 
the County Bar working under the 
direction of Abner V. McCall, Dean 
of the Baylor University School of 
Law, and appeared in a recent issue 
of the Bar The 
Bar Association compiled and pub- 
lished the report “in hopes that the 
reactions to the Washburn trial may 
be of value in reaching a proper 
answer” to the question of whether 
cameras, radio and television should 
be allowed in trials, and, if so, to 
what extent. The report expressly 
limits itself to the facts of the trial 
in Waco, and the Texas Bar Journal 
stipulates that mere publication of 
the report does not indicate that 
the State Bar of Texas endorses tele- 
vising trials generally. 

In addition to describing the way 
the cameras were operated, the 
report states that the public, in com- 
munications to the station that tele- 
vised the trial, overwhelmingly en- 
dorsed courtroom television on the 
ground that it is an educational 
device. Cards and letters received by 
Judge D. W. Bartlett, who presided 
at the trial, also were predominate- 
ly favorable to television, and Judge 
Bartlett, the defense and _prosecu- 
tion attorneys, witnesses, the jury 
foreman and the defendant him- 
self expressed no objections to tele- 
vision trials. 

The 
Bar Association sent questionnaires 
on the subject to all of its mem- 
bers. The results, although too de- 
tailed to recount here, seem to be 
that the lawyers responding—and 
most of them saw the trial! first-hand 
or on TV—did not think television 
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cameras disrupted orderly proce- 
dure. Most said they would allow 
television cameras at future trials, 
if the cameras were handled as they 
were in the Waco courtroom. The 
results of the questionnaires, it 
should be stated, must be analyzed 
in detail; the above is merely a gen- 
eral summary. 

In the same issue of the Texas 
Bar Journal, Woodrow Seals, a mem- 
ber of the Texas State Bar Commit- 
tee on Criminal Law and Procedure 
and of the Criminal Law Section of 
the American Bar Association, re- 
views the law on the subject of tele- 
vising trials and summarizes most 
of the arguments. He warns that 
‘unless the organized Texas Bar 
comes forth with a solution (to the 
problem of whether to televise 
trials), the answer will go by de- 
fault’’. 


nnitnieinasiiians 
® The Special Committee on Ad- 
mission to Practice Before the 
United States Supreme Court of the 
Federal Bar Association of New 
York, New Jersey and Connecticut 
recently held an admissions and ar- 
rangements meeting in New York 
City. The supper meeting was a re- 
union for persons already admitted 
to practice before the Court. Those 
attending also made arrangements 
for members to be admitted in the 
future. The group was addressed on 
“The Lawyer and His Own Income 
Tax Return” by Bernard B. Bod- 
ner, formerly Chief of Special Pro- 
cedures Section, Brooklyn District 
of Internal Revenue. 


<7 = 


* On a quiet Sunday afternoon not 
long ago, several bus loads of men 
converged on a two-story building 
about six blocks east of the Statler- 
Hilton Hotel in Dallas, Texas. The 
brick-and-wood frame building was 
about twenty-eight years old and 
was leased by a Dallas concern. The 
men poked around the 50-by-170 
foot lot and talked earnestly. In a 
little while, they left. 

Iwo days later, the land, the 
building and its rights of access were 
the subject of a mock trial of a con- 


demnation suit. The demonstration, 
which simulated actual trial condi 
tions, was sponsored by the South 
western Legal Foundation in co- 
operation with the American Insti- 
tute of Real Estate Appraisers. The 
tour of the area the previous Sunday 
had acquainted registrants at the 
four-day institute on Condemnation 
and Appraisal with the property so 
they could follow the mock trial 
more closely. 

Attorneys for the condemnor were 
J. Hart Willis, Sr., of Dallas, and 
Clifton E. Speir, of Austin, Texas; 
for the condemnee were H. S. Lat- 
timore, of Fort Worth, and John H. 
Crooker, Jr., of Houston. Apprais- 
ers for the condemnor were Lau- 
rence Sando, of Los Angeles, and 
Ben E. King, of Austin, and for the 
condemnee, Walter R. Kuehnle, of 
Chicago, and Howard Dunham, of 
Dallas. Chief Justice Dick Dixon of 
the Texas Court of Civil Appeals 
presided at the trial and Arthur 
Smith, of Dallas, foreman of the 
jury, handed up the findings and 
explained in detail the reaction of 
the jury to the evidence and argu- 
ments presented. 


A 


® Thelma Thumbsuckle v. Pete 


Piper, a negligence action for per- 
sonal injuries, was tried recently at 
the Peabody Hotel in 
Tennessee. It was a mock trial and 


Memphis, 
several dramatic 
devices employed by the Medico- 
Legal Institute of the University of 
Tennessee College of Law in a two- 
day institute on the medical and 
legal problems in personal injury 
actions. Thumbsuckle v. Piper illus- 
trated direct and cross-examination 
of medical experts and summation 
by counsel, while another mock trial 
brought out “the whys and where- 
fores of the rules of evidence parti- 


it was one of 


cularly puzzling to the medical ex- 
pert”. The program also included 
panel discussions, in laymen’s lan- 
guage, of the medicolegal problems 
of trial practice. Joint sponsors of 
the program were the Memphis and 
Shelby County Bar Association; the 
Memphis and Shelby County Med- 
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ical Association; the University of 
Tennessee College of Medicine, and 
the University of Tennessee College 


of Law. 
—— 


® The Committee on Continuing 
Legal Education of The State Bar 
of California recently played an “en- 
core”. Two years ago, the Commit- 
tee pioneered a series of lectures 
on the entertainment industry, and 
they received rave reviews as well as 
large audiences. This year, the Com- 
mittee, working with the Beverly 
Hills Bar Association, produced a 
two-day series of six lectures on 
“Legal Aspects of the Entertainment 
Industry”. Richard W. Jencks, of Los 
Angeles, discussed “Contracts Gov- 
erning the Broadcast and Distribu- 
tion of Television Properties” and 
Gordon Stulberg, of Los Angeles, 
spoke on “Writers’ Guilds and Writ- 
ers’ Contracts”. 

Other included ‘“Mer- 
chandise Tie-ups”, by Albert A. 
Dorskind, of Beverly Hills; “Appli- 
cation for Permit To Sell Securities 
in the Entertainment Field”, by Irv- 


lectures 


ing F. Fields, of Los Angeles; and 
“Tax Problems of the Independent 
Motion Picture Producer”, by Wer- 
ner F. Wolfen, of Beverly Hills. The 
entire series got top ratings. 


A 
—_———, 
° 


* Questionnaires have gone out to 
all members of the Nebraska State 
Bar Association. The survey, con- 
ducted by the Junior Bar Section 
under the chairmanship of Ray C. 
Simmons, of Fremont, will collect 
information about the economics of 
the legal profession in the state. It 
will be used to decide whether Ne- 
braska should have a minimum fee 
schedule. 

Colorado already has completed a 
economic 


similar through 


were an- 


survey 
questionnaires, which 
swered by some 40 per cent of the 
lawyers in the state. Donald S. 
Stubbs, chairman of the Survey 
Committee, and William P. Cant- 
well, a committee member, recently 
released some preliminary conclu- 
sions obtained from the Minimum 
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Fee and the Economic Survey ques- 
tionnaires. 

® The Florida Bar has established 
an award for newspapers and news- 
papermen. It will be conferred for 
the best story, feature, editorial or 
series of articles aimed “toward the 
public at large, dealing constructive- 
ly with the administration of justice 
in Florida’. The purpose of the 
award—called “The First Annual 
Press Award of The Florida Bar’’—is 
“to improve the administration of 
justice by encouraging writers and 
editors to show the people how our 
system of justice works and how it 


may be made to work better” 
——~6 


® The Ohio State Bar Association 
will confer “Awards of Merit’ this 
year on some of the state’s local bar 
associations whose activities have 
been outstanding. The purposes of 
the awards are to acknowledge in- 
genuity and aggressiveness in the 
solution of problems of the profes- 
sion and to publicize new methods 
and procedures for promoting the 
welfare of the public through law- 
yers. The awards, which the State 
Bar’s Committee on local bar asso- 
ciation is consider- 
ing, will be made not for over-all 


activities now 


accomplishment by a local associa- 
tion, but on the basis of particu- 
lar activities initiated 


and carried 


through. 


® The Multnomah Bar Association 
in Oregon is setting up the state's 
first lawyer referral service. Admin- 
istrative details still being 
worked out, but the service will be 


are 


similar in principle to systems al- 
ready operating in more than eighty 
cities in this country. A standing 
committee of the Multnomah Bar 
Association will supervise the pro- 
gram and screen lawyers volunteer- 
ing for service on the panel. 


Make Your Hotel Reservations Now! 


® The Seventy-Ninth Annual Meet- 
ing of the American Bar Association 
will be held in Dallas, Texas, Au- 
gust 27 to August 31, 1956. Informa- 
tion with respect to the schedule of 
meetings appears at page 250 of the 
March issue of the JOURNAL. 
Attention is called to the fact that 
many interesting and worthwhile 
events of the meeting will be ar- 
ranged, as usual, to take place on 
Saturday and Sunday, August 25 and 
26, preceding the opening sessions 
of the Assembly and the House of 


Delegates on Monday, August 27. 

Requests for reservations 
should be addressed to the Reserva- 
tion Department, American Bar As- 
sociation, 1155 East Sixtieth Street, 
Chicago, 37, Illinois, and should be 
accompanied by payment of the 
$10.00 registration for each lawyer 
for whom reservation is requested. 
Be sure to tndicate three choices of 
hotels and give us your definite date 
of arrival as well as probable depar- 
ture. All space in the Statler Hilton, 
Baker and Adolphus Hotels is now 


hotel 
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exhausted. Sleeping accommoda- 
tions are still available in the follow- 
ing hotels: Dallas, Lakewood, Lawn, 
Lawrence, Lido, Loma Alto, Lynn, 
Mayfair, Oaks 
Manor, Southland, Stoneleigh, Trav 
is, White-Plaza, 


Reservations will be 


Melrose, Miramar, 


and Whitemore 
confirmed as 
promptly as possible. 

More detailed announcement with 
respect to the making of hotel a1 
rangements may be found in the Jan 


uary issue of the JOURNAL, page 78 
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Motoriusm Not Pedestrianism 
Continued from page 426) 

the American states to supplant em 
ployer’s liability insurance with 
compulsory workmen’s compensa- 
tion insurance apply with even 
greater force to compensation of the 
victims of automobile accidents. Pri- 
or to 1910, not a single state of the 
Union had workmen's compensa- 
tion insurance. The first state to 
adopt this insurance was New York 
in 1910.87 Since then every state in 
the Union has adopted some form 
of workmen’s compensation insur- 
ance without regard to fault. The 
success of this insurance has been 
0 outstanding that today no one 
proposes that we go back to the old 
personal injury system under which 
the injured workman was required 
to bring a lawsuit to establish the 
liability of his employer before he 
could collect compensation. 

It may be helpful to recall the 
conditions which existed prior to 
the adoption of compulsory work- 
men’s compensation. 

Early in his legal career the au- 
thor of this article was engaged by 
an employers’ liability insurance 
company to investigate claims by 
employees against employers for 
damages suffered by the employees 
in the course of their employment. 
Employers’ liability insurance was 
the 1910 counterpart of automobile 
liability insurance today. The only 
recourse of the employee was either 
to accept such settlement, if any, as 
might be offered, or engage a law- 
yer and bring a damage suit against 
his employer. In such an event it 
was necessary that he sustain the 
burden of proving that his employ- 
er was negligent and that he was 
free from contributory negligence. 
It was also necessary that he over- 
come the defense that his injury 
was due to the negligence of a fel- 
low servant and to overcome the 
further defense known as assump- 
tion of risk. In one respect the in- 
jured employee was in a better po- 
sition than the injured victim of 
an automobile accident. He at least 
was assured of a solvent and re- 


sponsible defendant. However, the 
courts were crowded with damage 
suits by employees. The delays in 
the determination of the cases were 
intolerable and the amounts of com- 
pensation, if any, were indefinite, 
uncertain and unsatisfactory. Some 
verdicts were too high, others too 
low. Since accidents were inevita- 
ble, and proof of negligence or the 
absence of contributory negligence 
whimsical, a majority of the Ameri- 
can people reached the conclusion 
that the whole personal injury sys- 
tem should be abolished with re- 
spect to accidents causing death or 


injury to employees in the course of 


i 
employment, and that compensa- 


tion should be provided by accident 
insurance without regard to fault- 
also that the cost of such insurance 
should be borne as part of the costs 
of the employer-employee operation 
involved. 

The author of this article was also 
in the forefront of the fight to pro- 
cure the adoption of workmen's 
compensation insurance in lieu of 
the system which then prevailed. 
The adoption of workmen’s com- 
pensation insurance was fought by 
the same type of insurance people 
and lawyers who now oppose any 
change in the present personal in- 
jury liability system for the com- 
pensation of automobile accident 
victims. None of the prophecies as 
to the administrative difficulties or 
the high costs which the opponents 
predicted would result in the fail- 
ure of workmen’s compensation in- 
surance has been fulfilled. Nor 
have the members of the legal pro- 
fession suffered as a result of losing 
the business of defending employ- 
ers or liability insurance companies 
or prosecuting claims for injured 
employees.*8 

All of the arguments made forty- 
five years ago against compulsory 
workmen’s compensation insurance 
have now been dusted off, repol- 
ished, and publicized by the authors 
of “Pedestrianism” who predict the 
same dire consequences that their 
predecessors did with respect to the 
failure of workmen’s compensation 
insurance. But recognizing the suc- 


Motorism 


cess of workmen’s compensation in- 
surance, they now seek to differ- 
entiate automobile compensation 
insurance from workmen's compen- 
sation insurance. The distinctions 
boomerang because they prove sim- 
ilarity, not difference. The first dis- 
tinction alleged is that workmen’s 
compensation must arise out of the 
course of employment. By analogy 
the automobile accident must arise 
out of and in the use of the high- 
ways. The second distinction is that 
the employer passes on the cost of 
insurance to the consumer. In like 
manner the cost of insurance is 
borne by every user of an auto- 
mobile since it is the operation of 
motor cars that is responsible for au- 
tomobile accidents. This is far pref- 
erable to having the cost of insur- 
ance passed on to persons who are 
entirely disconnected with the in- 
jury, such as “consumers”. Automo- 
bile owners who now carry insur- 
ance bear no additional cost. They 
merely substitute one form of insur- 
ance for a better form and one 
which affords them greater protec- 
tion at a lower cost. 

Third, it is argued that compen- 
sation costs under workmen’s com- 
pensation can be weighed against 
the cost of accident prevention and 
thus induce the introduction of pre- 
ventive measures. In like manner 
by merit-rating the cost of the pre- 
miums for compensation insurance 
can also discriminate between the 
safe driver and the unsafe driver 
and a portion of the premium can 
and should be devoted to highway 
safety measures and accident preven- 
tion. This has been part of every 
plan for compensation insurance. In 
Saskatchewan, through observance of 
safe-driving rules, it is said that “mo- 
torists set their own premium rates”, 
which are merit-rated. 

Fourth, it is urged that there is 
privity of contract between employ- 
er and employee and theoretically 





37. Although this law was later declared un- 
constitutional, by 1913 many states had adopt- 
ed a workmen’s compensation law. 

38. For a discussion urging insurance com- 
panies to adopt a compensation plan, see Lew- 
1s, The Casualty Claimant, Best’s Fine anv 
Casvatty News, March, 1954. 
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that the employer can select the em- 
ployee who is injured. It may be 
questioned how much “privity” re- 
mains in these days of national 
unions and closed shop agreements. 
Nevertheless the very fact that there 
is no “privity” between the auto- 
mobile and the injured victim is all 
the more reason why he should be 
protected. Practically anyone can 
drive and the victim has no possi- 
bility of selecting the motorist who 
hit him. 

Fifth, it is said that workmen’s 
compensation does not operate 
where the worker turns about and 
injures the employer. This is more 
Alice in Wonderland. 

Sixth, full investigation can be 
made in industrial establishments 
with the benefit of witnesses and 
other means of proof. In the case of 
the automobile accident, under the 
proposed compensation plan there 
is no necessity to establish liability; 
hence the only investigation re- 
quired is whether the injury or 
death involved an automobile in the 
use of a highway and the amount of 
the injury. Parenthetically, there is 
all the more reason for abolishing 
the test of negligence in the case of 
automobile accidents where the im- 
possible burden is placed upon a 
man who is knocked unconscious 
or killed to establish the facts. His 
very injuries make it impossible or 
difficult for him to obtain witnesses 
or other means of proof and verifi- 
cation. 

Seventh, the awards under work- 
men’s compensation are the same 
for the rich and the poor. This, of 
course, is not true as the scale of 
awards is based, to a reasonable ex- 
tent, on the earning capacity of the 
injured workman. In any event it 
is proposed that the awards under 
automobile accident insurance shall 
be similar to under 


the awards 


workmen’s compensation insurance. 

Elsewhere it is argued that Liber- 
ace would not be adequately com- 
pensated for the loss of his hand 
under this system. But let us see 
how Liberace would fare under the 
present liability system. If Liberace 


is injured while riding as a “guest” 
his chances of recovery against the 
driver or owner today are practical- 
ly nil. If he was injured by a hit 
and run driver or by an uninsured 
driver, or by a governmental ve- 
hicle, his chances of recovery are 
also nil. Even if he is fortunate or 
unfortunate enough to have been 
injured by an identifiable and su- 
able defendant, he must still prove 
negligence and absence of contrib- 
utory fault. If the defendant was 
insured the chances are that the lim- 
its of the policy will be the standard 
limits of $5,000 for one accident, 
which we may agree is not adequate 
compensation for the loss of Lib- 
erace’s valuable hand, particular- 
ly when he must wait three or four 
years before getting the money and 
then must divide it with the lawyer 
who represented him. A realistic ap- 
praisal of the situation shows that 
under the present system there is 
little chance that Liberace would 
recover anything and if he was suc- 
cessful the amount he would be able 
to collect would be negligible in 
comparison with the loss. There- 
fore, Liberace undoubtedly should 
and does carry accident insurance 
which will pay him without regard 
to fault compensation commensu- 
rate with the insured value of his 
hand. What is true of Liberace is 
true of any exceptional person who 
can afford to purchase superadded 
insurance, to protect his exceptional 
earning capacity. 

Fundamentally, compensation in- 
surance, whether it be for an injured 
workman or any other injured vic- 
tim of automobile accidents, is in- 
tended to protect the great mass of 
the American people and to cover 
the social and economic burden due 
to uncompensated injuries and 
death. It is not needed to protect 
multimillionaires. Nevertheless, the 
collective statistical analysis of the 
case histories studied by the Colum- 
bia Committee established that the 
average recovery under the compen- 
sation plan exceeded the average 
recovery of damages as the result 
of personal injury lawsuits. On this 
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basis the great probability is that 
even Liberace would recover more 
under automobile accident compen. 
sation insurance than he would re 
cover as the result of a damage suit 
Further, he would be certain to re. 
cover the amount authorized by law 
and recover it promptly. In addi. 
tion all of his hospital and doctor 
bills would be paid and the recov. 
ery would not be burdened by law 
yers’ fees, court costs, etc. 

Finally it is argued that the fact 
that the employee has a job to go 
back to will induce a speedy return 
to work and reduce attempts at ma- 
lingering. This argument assumes 
that those injured in an automobile 
accident do not work, whereas the 
vast majority of accident victims have 
jobs. Under any schedule of awards 
the amount of compensation would 
be a percentage of the wages earned 
so that the same inducement would 
exist for returning to work. The al. 
leged close relationship between em 
ployer and employee offers a great 
er opportunity for collusion than 
the arms’ length situation which ex 
ists with respect to automobile acci 
dent victims. Again the absence of a 
jury and the high stakes claimed in 
damage suits remove the principal 
incentive for exaggeration and 
fraud. In any event dishonesty and 
fraud are the exception, not the 
rule. 

Careful analysis demonstrates the 
close parallel between the problem 
of compensating injured workmen 
and the problem of compensating 
victims of automobile accidents and 
shows that the solution successfully 
applied in the case of workmen will 
operate with equal success and in 
much the same way with respect to 
the victims of automobile accidents 


The Scale of Awards... 
The Increased Living Cost 


It has been argued the scale ol 
awards and benefits paid under the 
workmen's compensation laws have 
not kept pace with the rising cost 
of living. In some states that is 4 
fair criticism. Workmen’s compen 
sation laws were adopted at a time 
when the cost of living was approxi 
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mately half of what it is today and 
although the awards have been re- 
vised upward, the revision has 
lagged behind the present-day in- 
flation. The author of this article 
would welcome an increase in com- 
pensation awards in states where they 
are presently too low. This is not an 
argument against compensation in- 
surance but in favor of adequate 
awards which may or may not re- 
quire an increased premium de- 
pending upon the measure of profit 
which the companies earn under 
present rates. 

Congress is considering a bill 
which raises the maximum benefits 
of employees who service ships in 
United States ports. Employers are 
now required to pay two thirds of an 
employee’s wages but never more 
than $35.00 a week. The bill (S. 2280, 
passed last July and H.R. 7903, now 
before the House Education Com- 
mittee) would increase the maxi- 
mum to $50.00 a week. The Under 
Secretary of Labor testified wages of 
workers have gone up at least from 
44 to 46 per cent since 1948. 

There is no mystery or insoluble 
difficulty in adopting a proper sched- 
ule of benefits and awards for the 
victims of automobile accidents. 
Wage earners can be compensated 
exactly as they are now compensat- 
ed under workmen’s compensation, 
based upon a percentage of their 
wages and the degree of disability 
plus medical and hospital expenses. 
Non-wage-earners also have an earn- 
ing capacity based upon their occu- 
pation, such as a housewife. If the 
houswife were to hire herself out for 
similar work, she would earn an es- 
tablished rate of pay. Hence, non- 
wage-earners would be paid awards 
based upon a flat rate. Under the 
law of Saskatchewan married wom- 
en not engaged in a gainful occu- 
pation receive a flat sum per week. 
Children would be compensated in 
the same manner, depending again 
upon the degree of disability plus 
medical and hospital expenses. 

We have had a fair test showing 
that satisfactory compensation can 
be determined and paid to the vic- 
ims of automobile accidents under 


the present workmen's compen- 
sation schedule. A large number of 
employees are presently injured as 
the result of automobile accidents 
arising in the course of their em- 
ployment and are covered by work- 
men’s compensation insurance. A 
large percentage of all cases now 
compensated under workmen's com- 
pensation insurance are automobile 
accident cases. We are therefore able 
to develop the average cost of com- 
pensation in cases where a wage 
earner is injured as the result of an 
automobile accident. From these fig- 
ures it is actuarially possible to com- 
pute the cost of automobile acci- 
dent compensation insurance under 
which the awards would be similar 
to those presently payable under 
workmen’s compensation insurance. 

These figures completely disprove 
the claim that the cost of automo- 
bile accident compensation insur- 
ance would be greater than the pres- 
ent cost to automobile owners of a 
much more limited policy of lia- 
bility insurance. The premium rates 
previously quoted with respect to 
Saskatchewan are directly in point. 
In addition, we know that the aver- 
age award paid under workmen’s 
compensation insurance to employ- 
ees injured in automobile accidents 
in Ohio, Illinois and Wisconsin was 
$559, including high fatality awards 
and trivial claims. During the same 
period there were 70,000 automo- 
bile accidents in Ohio. A fund of 
about $40,000,000 would be neces- 
sary to pay for those accidents at 
workmen's compensation rates. The 
number of automobiles licensed in 
Ohio during the same period was 
3,200,000. If each automobile own- 
er were required to pay a premi- 
um varying according to age and 
type of car, but averaging $15 per 
car, the total fund realized would 
be $48,000,000. Hence, a pure pre- 
mium varying per car but averag- 
ing $15 would be adequate to pay 
compensation on the basis of our 
the workmen's 
compensation law to all victims of 


experience under 
automobile accidents, including all 
death claims. To this pure premium 
must be 


added a further sum to 


cover the cost of administration, 


commissions, expenses and profit. 
Without going into the details of 
these items, which are managerial 


and actuarial questions, it is appar- 
ent that even if the premium were 
doubled, it would be only $30 on an 
average car. This would allow pay- 
ment of all awards for all cases of 
fatal and non-fatal injuries each year 
in Ohio, plus an adequate amount 
for administration, commissions, 
overhead expense and profit, 

We are not concerned with the 
total cost in the aggregate but only 
the cost per motorist or per auto- 
mobile. The article 
admits that the owner of a private 
passenger car in New York City who 
had a young driver in the family 
paid an annual premium of $288.55 
for liability insurance for limits of 
$100,000, $300,000 and $5,000 for 
property damage. The rates quot- 
ed for 1955-56 in New York run up 
to $140.00 for the customary cover- 
age.6® There are approximately 4,- 
500,000 registered motor vehicles in 
New York State. If the average pre- 
mium per car was reduced to $30 
the total fund produced would be 
$121,500,000. This sum would be 
more than is needed annually to 


Ryan-Greene 


compensate every person injured or 
killed in an automobile accident per 
year in New York without regard to 
fault on the same basis as now paid 
under the workmen’s compensation 
act of New York. At the same time 
every automobile owner would 
achieve these advantages: 

(a) His present insurance cost 
would be materially cut. 

(b) He would receive the pro- 
tection of prompt compensation to 
himself and passengers without the 
necessity of a lawsuit. 

(c) If the compensation award was 
made the exclusive remedy, he 
would be protected from the threat 
of bankruptcy by a damage suit. 

(d) Even if the compensation 
award was not exclusive and if, as 
in Saskatchewan, he remained liable 


39. This is the rate for $10,000/$20,000 li- 
ability coverage and $5000 property damage in 
parts of metropolitan New York City. 
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to a lawsuit, both the likelihood of 
such a suit and the amount of re- 
covery would be materially reduced. 

Of course, if the motorist is one 
of the 700,000 who is not insured 
in New York,*® but who is per- 
mitted to speed over the highways 
without responsibility or insurance, 
his cost would be increased by the 
amount of the premium he would 
be required to pay. This is as it 
should be! 


Statistical Juggling . . . 
But the Facts Are Unchanged 


An attempt has been made to prove 
that after all the problem of com- 
pensation for accident victims is in- 
significant. It is asserted that “96.08 
per cent” of all automobiles are now 
insured under the so-called financial 
responsibility law of New York. The 
most recent official report by the 
Motor Vehicle Bureau of the State 
of New York is that 13 per cent of 
owners and drivers licensed to oper- 
ate have no liability insurance.*! 
Every lawyer reading this article 
knows that the uninsured defendant 
rarely, if ever, has any financial re- 
sponsibility and that it is hardly 
worthwhile to bring a_ lawsuit 
against an uninsured motorist. Re- 
ducing the above figures to human 
beings driving cars in New York 
this means that approximately 700,- 
000 irresponsible and judgment- 
proof persons are operating cars in 
New York. The tragic consequences 
are greater than the mere percent- 
age of uninsured automobiles be- 
cause the uninsured and irrespon- 
sible motorist is responsible for a 
greater percentage of accidents than 
the careful responsible driver who 
has insurance. Even in states which 
claim to have approximately 85 per 
cent of the motorists covered by in- 
surance, investigation has estab- 
lished that the victims in 35 per cent 
of the accidents are unable to col- 
lect compensation because the de- 
fendant is not insured and judgment 
is uncollectible. 

No amount of juggling with the 
facts or the figures can hide the sad 
story of those who are injured or 
killed in New York every year and 


who are denied compensation be- 
cause the errant motorist is finan- 
cially irresponsible. No play on fig- 
the distress of 
those who are injured or killed in 
cannot 
collect because of the present lia- 


ures can cover up 


automobile accidents and 
bility system or who are denied jus- 
tice, as it is now administered, be- 
cause of the delay in getting the 
cases to trial. The situation in New 
York is multiplied throughout the 
Union and it is not improving. It 
is regrettable that the National Safe- 
ty Council can predict with uncan- 
ny accuracy that during any holiday 
week end thousands of Americans 
will be killed and injured by au- 
tomobiles on the public highways 
of the country. Until Nirvana ar- 
rives we can look forward to an 
increasing number of automobile 
accident-tragedies every year. It is 
urged that “instead of trying to de- 
vise proper ways of improving the 
methods of recovery for those whose 
human failures cause the loss, we 
should do something to improve the 
human being’. We believe the read- 
er will agree that it is impossible 
to take the human element out of 
the human being and that so long as 
human beings drive cars, accidents 
will occur because accidents are 
caused by human as well as mechan- 
ical failures. In modern society all 
of us must use automobiles and 
all of us must use the highways 
on which the automobiles travel. 
Motorism is responsible for the crip- 
pling injuries and deaths which re- 
sult therefrom and to which every 
American is today exposed. Motor- 
ism should therefore provide in- 
surance to compensate its victims. 
Motorism should share the cost equi- 
tably and fairly. 


No One Likes Compulsion .. . 
The Question of Socialism 


The authors of “Pedestrianism” re- 
sort to the familiar techniques of 
claiming that everything that is com- 
pulsory is un-American and social- 
istic. They quote President Eisen- 
hower, speaking on the unrelated 
subject of socialized medicine, “I 
don’t like the word compulsion. I 


480 American Bar Association Journal 


am against the word socialized.” 
No one likes compulsion. In the 
world which the authors envision, 
that may not be necessary. In our 
American democracy which cherishes 
freedom it is necessary to protect 
Americans from the abuse by others 
of the privileges they enjoy. For ex- 
ample, employers are compelled to 
carry compensation insurance to pro- 
tect their workmen. Who would 
make workmen’s compensation vol- 
untary and permit an employer to 
carry it or not as he chose? It is 
necessary to compel certain trades 
and industries to secure licenses in 
order to protect the health and wel- 
fare of the American people. In like 
manner it is necessary to compel the 
drivers of automobiles to have li- 
censes before using their cars upon 
the highway. Who would make this 
voluntary and allow those who so 
desired to drive unlicensed on the 
highways? In practically every state 
today public carriers, including taxi- 
cabs, trucks and passenger busses, are 
compelled by law to carry liability 
insurance to cover their financial re- 
sponsibility in case of injury or death 
to their passengers. Should this be 
made voluntary? Should this type of 
compulsion be regarded as socialism 
or Communism, or as the American 
way of life?*? Everyone advocates 
compelling every owner to take out 
liability insurance after he has killed 
or injured one or more in one acci- 
dent. How about social security, un- 
employment and old age insurance? 
Should such insurance be voluntary 
instead of compulsory? It is unnec- 
essary to multiply examples of com- 
pulsory measures such as vaccina- 
tion, drivers’ licenses, etc. These are 
all police measures for the protec 
tion and welfare of the people. In 
like manner a compulsory compen- 
sation insurance law is a measure 
required in the exercise of the po- 
lice power for the benefit, welfare 
and protection of the American peo- 





40. This is the latest official calculation. Un- 
til 1954 no official reports as to the number of 
uninsured drivers in New York were available. 
Now official figures confirm that 700,000 driv- 
ers in that state remain uninsured. 

41. Figures obtained from the Motor Vehicle 
Bureau, State of New York. 

42. In December, 1955, the mutual companies 
endorsed compulsory automobile insurance. 
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ple. It is just as necessary as it is to 
compel automobile drivers to take 
an examination and to secure a li- 
cense before they are permitted to 
drive. 

It is also argued that compulsory 
compensation insurance will lead to 
state insurance. Our experience un- 
der workmen’s compensation fur- 
nishes conclusive proof that there is 
no merit in that argument. Work- 
men’s compensation has been the 
law for more than thirty years in 
most American states. In all except 
seven states workmen's compensa- 
tion insurance is profitably under- 
written by private insurance com- 
panies. In the few states where the 
insurance is exclusively underwrit- 
ten by the state (Ohio, etc.) the 
original reason was not a tendency 
toward socialism but the unwilling- 
ness of the private insurance com- 
panies to co-operate.*® Because of 
the foolhardy opposition of the pri- 
vate companies it became necessary 
for Ohio to undertake its own pro- 
gram, and Ohio is certainly not in- 
clined toward socialism. 

The objection that property dam- 
age is excluded from most compen- 
sation plans comes with poor grace 
from those who complain on the 
one hand that the plan covers too 
much and on the other hand that it 
covers too little. 

The original proposal to cover 
compensation for personal injuries 
and death was made to meet an 
urgent human social and economic 
need. Saskatchewan began by insur- 
ing compensation in cases involving 
personal injuries and death but soon 
found that it was practicable and 
possible to include property damage. 
For the past nine years property 
damage has been insured under the 
Saskatchewan law. The present in- 
surance provides for the payment 
of all property damage above $200 
which covers major economic dam- 
age to the automobile. There is, 
therefore, no reason why the com- 
pensation policy cannot provide for 
the payment of property damage. 

Tears are shed over the fact that 
pain and suffering would not be 
covered by compensation insurance 








although none are lost over the pres- 
ent situation which denies compen- 
sation in countless cases where fami- 
lies are thrown upon charity because 
of their inability to recover any com- 
pensation. The purpose of compen- 
sation insurance is to make good all 
or part of the economic loss, supply 
the social need, and pay for medi- 
cal attention to relieve the pain and 
suffering. 

The authors of “Pedestrianism’”’ 
are distressed by the fact that un- 
der a state compensation plan the 
out-of-state driver would not have 
to have compensation insurance. 
This need not be so. A motorist en 
tering the state of Massachusetts be- 
comes subject to the law after thirty 
days.44 In any event the victim of 
an automobile accident will not be 
deprived of any remedy he now has 
against out-of-state drivers, or other 
persons who have not complied with 
the law. 

Reversing their position, they ar- 
gue that the motorist who drives his 
car out of the compensation state 
into a non-compensation state will 
be subject to the present liability 
laws and hence must take out lia- 
bility insurance to protect himself 
from such possible liability which 
means that he would have to carry 
two policies. There is no merit in 
this claim, as the law of Saskatche- 
wan demonstrates. In Saskatchewan 
the automobile owner receives one 
policy and for one premium re- 
ceives the benefit of the compensa- 
tion law and a liability insurance 
law which protects him up to lim- 
its of $10,000/$20,000 anywhere in 
Saskatchewan, and everywhere in 
Canada and the United States. 

They also complain about the 
abolition of a personal injury suit 
against the wrongdoer and on the 
other horn of the dilemma com- 
plain that the jury system is the 
cause of the courts’ congestion and 
therefore should be curtailed.“ In- 
cluded in the therapeutic action 
they advocate increasing the num- 
ber of cases tried without jury. Nei- 
ther horn of the dilemma exists. In 
Saskatchewan personal injury suits 
are still permitted and the right of 





trial by jury is preserved. If it is 
deemed advisable to permit those 
who believe that they can recover 
more than the compensation award- 
ed them to bring a lawsuit, it is 
merely necessary to copy the provi- 
sions of the Saskatchewan law in 
this respect. Many advocates of cem- 
pensation insurance have urged that 
this right be restricted to cases where 
wilful and wanton negligence can 
be proved, which provision would 
cut the number of personal injury 
actions in the same manner that the 
“guest statutes” have cut the num- 
ber of suits by passengers against 
their hosts. In many states such 
suits are practically non-existent. 
The author of this article would 
only permit a lawsuit in cases where 
an injured workman can now bring 
a Suit against his employer, or where 
there is wanton or criminal viola- 
tion of the law, and require the 
plaintiff to credit the compensation 
award on any judgment. Such a pro- 
vision would rapidly clear the courts 
of lawsuits to recover damages for 
personal injuries and death and 
would in a few years bring all court 
calendars up to date. It would do 
away with the necessity for any ad- 
ditional judges and any increased 
costs for the administration of jus- 
tice. Further, it would enable the 
courts to attend to other important 
legal business instead of devoting a 
disproportionate amount of time to 
the hearing of automobile cases. 
One objection not mentioned is 
that in a number of states there is 
a constitutional provision that the 
“amount of damages recoverable by 
civil action in the courts for death 
caused by the wrongful act, negli- 
gence or default of another shall not 
be limited by law.” (Ohio, New 
York, etc.) .4¢ In such states it would 
be necessary to amend the consti- 


43. States with exclusive state funds are 
Ohio, West Virginia, Nevada, Wyoming, North 
Dakota, Oregon and W: b 

44. Massachusetts Laws, C. 90, Article 3. 

45. Warnings that automobile accident cases 
may have to be taken away from juries are 
now common. See the remarks by New York 
Assembly speaker, Oswald D. Heck, reported 
in the Journnat or Commence, February 27, 
1956. 

46. See Ohio Constitution, Article 1, Seetion 
19a. 
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tution before the compensation 
award could be made exclusive and 
the right to sue for damages for 
wrongful death cut off. But there 
is no _ constitutional prohibition 
against requiring the party to credit 
upon any judgment recovered in 
such action the amount already re- 
ceived under a state law providing 
for compensation insurance. Since 
death benefits under most work- 
men’s compensation schedules are 
now in the area of $10,000 and the 
net amounts recovered by litigation 
after lawyers’ fees and other costs 
do not average this amount, it is 
unlikely that there would be many 
wrongful death claims to congest the 
courts. 

To summarize, the policy limits 
would include compensation in ev- 
ery case, to every victim of every 
automobile accident occurring on 
the highways, whether passenger, 
owner, operator or pedestrian, in an 
amount determined by law accord- 
ing to fixed schedules for injury and 
death, and the payment of all med- 
ical and hospital expenses. Such pol- 
icy could provide for the payment 
(a) of property damage where the 
damage was substantial, and (b) 
could include liability insurance 
with the standard limits and (c) 
could permit civil actions for ne- 
glect as defined by the legislatures. 
Such a policy would completely an- 
swer all of the questions raised in 
the prior JOURNAL article about pol- 
icy limits. 

As the last lines of this article 
are being written, the press reports 
that New York has tardily, but fi- 
nally recognized that there are 700,- 
000 uninsured automobiles at large 


in the state and is passing legisla- 
tion to drive these vehicles off the 
road unless they obtain liability and 
property damage insurance. The bill 
requiring a standard $10,000/20,000 


automobile liability, plus $5,000 
property damage, policy passed the 
legislature by an overwhelming vote. 
All signs point to the enactment of 
such a compulsory insurance law in 
New York to take effect after Feb- 
ruary 1, 1957. Governor Harriman 


has stated that he will sign the bill 
“Because something must be done 
to protect the public’’.*7 

A supplementary bill in legisla- 
tive process will afford protection 
against uninsured out-of-state, hit- 
and-run and unauthorized drivers 
by creating a fund of $5,000,000 to 
indemnify victims. It is proposed to 
create this. fund by assessing each 
car an extra $1.00 upon 1957 regis- 
tration. (This bill was passed by the 
Assembly, but not the Senate.) 

The New York legislature has al- 
so tardily, but finally decided to do 
something about court congestion 
which stands in a fair way to be in- 
creased rather than diminished by 
the new compulsory liability insur- 
ance law. Legislation is pending to 
create twenty new Supreme Court 
Justices, most of whom would be 
for New York City. This would add 
approximately $3,000,000 to judicial 
expense. The new legislation will 
remove the evil of the uninsured 
driver, but it will perpetuate all of 
the other evils of the personal in- 
jury liability system. These evils in- 
clude the difficulty of the seriously 
disabled victim in sustaining the 
burden of proving liability and free- 
dom from the slightest contributory 
negligence—the expense of lengthy 
litigation involving large contingent 
fees, the lack of any standard for 
awarding compensation which re- 
sults in the twin evils of too much 
or too little, and the inevitable de- 
lays and elements of chance inher- 
ent in personal injury jury trials. 
Nor will the addition of more judg- 
es break the log-jam which con- 
gests the courts. Experience in Mas- 
sachusetts demonstrates that the 
compulsory liability law has added 
to the number of law suits and in- 
creased court congestion. 

The automobile owner will gain 
little or nothing from the new leg- 
islation. He faces a danger that the 
costs of liability insurance will be 
increased when the 700,000 finan- 
cially irresponsible drivers are add- 
ed to the insurance rolls. 

The “Balm in Gilead” is that the 
first step has been taken so that all 
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motorists will be compelled to in 
sure their financial responsibility 
and victims of automobile accidents 
henceforth will find a financially re- 
sponsible defendant. This will not 
bring compensation to the automo- 
bile accident victim until the second 
step is taken and liability insurance 
is converted into compensation in- 
surance following the Saskatchewan 
pattern. The adoption of a compul- 
sory compensation insurance plan 
will bring compensation to the vic- 
tim without the necessity of a law 
suit—will substantially lower the 
cost of insurance to automobile own- 
ers and will relieve the courts of 
the flood of personal injury cases 
which hold back the administration 
of justice. Although the new com- 
pulsory liability insurance law of 
New York is not the final or the 
best solution of the automobile ac- 
cident problem it is a long step in 
the right direction and will provide 
the experience and the facts and 
will lay the foundation for a better 
and wiser insurance plan. 
Following World War I, the au- 
thor was instrumental in founding 
the Disabled American Veterans, of 
which he was the first national com- 
mander. The initial objective of 
that organization was to secure ade- 
quate compensation for wounded 
and disabled war veterans. This ob- 
jective has been largely accom- 
plished because of American gen- 
erosity and patriotism. However, the 
number of those wounded and killed 
by automobiles greatly exceeds the 
number of killed and injured in bat- 
tle. Our fellow Americans struck 
down by automobiles in their daily 
pursuits are as much entitled to ade- 
quate and prompt compensation as 
our war veterans. The next victims 
of automobile accidents may be you 
and yours. Our interests in ourselves 
and in human welfare should cause 
us, as lawyers, to work constantly 
toward solution of the problem of 
compensating our fellow Americans 
—crippled, disabled and killed by 


motorism. 





47. The New York legislature passed this 


proposal in April, and Governor Harriman 
signed it into law. 
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Labor Relations Law 
Continued from page 420) 


he protection afforded by that Act, 

the state court must decline juris 

liction in deference to the tribunal 
which Congress has selected for de- 
termining such issues in the first in- 

stance. (348 U.S. at 481). 

The lack of clarity on the part of 
the Supreme Court in Anheuser 
jound express and immediate reflec- 
tion in Milwaukee Boston Store Co. 
v. Federation of Hosiery Workers, 
27 Labor Cases, para. 69,114. In that 
case the state court upheld an in- 
junction of union product picket- 
ing at a department store on the 
sround that it did not fall within 
the protections or prohibitions of 
the federal law. It held that since 
product picketing was directed at 
the employer neutral and not his 
employees it did not constitute a 
secondary boycott in violation of the 
Taft-Hartley Act, nor, according to 
the Wisconsin court, was it a pro- 
tected activity. Thereupon, the Wis- 
consin court, expressly noting the 
failure of Anheuser to point out the 
jurisdictional result where the con 
duct is neither protected nor pro- 
hibited, upheld the right of a state 
court to act under these circum- 
stances. The state court, however, 
acknowledging its fallibility in this 
area, invited guidance on review by 
the Supreme Court. 

At the end of the October, 1954, 
Term of the Supreme Court, it may 
be appropriately observed that the 
apparent contradictions of Garner re- 
main unresolved. The decisions of 
this past term do not lay the basis 
for a rational and informed guess as 
to the Supreme Court’s answer in a 
case involving activities concerning 
which Congress has not affirmative- 
ly legislated, activities which so far 
as the federal statute are concerned 
are both unprotected and uninhib- 
ited, 


Unjust Expulsion .. . 
Consequent Loss of Job 


Stull another point at which the 
courts have been called upon to de- 
limit federal and state areas, is the 
union member's suit on the ground 


of unjust expulsion from the union 
and termination of employment. 
Here, too, there is no clear line ol 
authority on which to test state and 
federal authority, To date no case 
has proceeded to Supreme Court de 
cision. 

The federal and _ state courts 
which have passed upon the ques 
tion are divided, The Court of Ap- 
peals for the Sixth Circuit** con- 
cluded, among other things, that an 
individual union member’s suit for 
compensatory and exemplary dam- 
ages suffered by virtue of the ter- 
mination of employment resulting 
from an unjust expulsion from a 
union could be brought in a state 
court since the misconduct was not 
an unfair labor practice and the re- 
lief sought was “not reinstatement 
relief the 
National Labor Relations Board is 
not empowered to afford’’.*® 

The Court of Appeals for the 
Ninth Circuit,2* on the other hand, 
more realistically appraised the re- 


but money damages 


medial powers of the National Labor 
Relations Board in such circum 
stances. It concluded that the Board 
had jurisdiction over such a matter 
and that, upon finding a violation, 
could issue an order of reinstate- 
ment with back pay covering the 
period for which the individual 
member was without employment 
because of the unfair labor practice. 
The Court thereupon upheld the 
district court decision to the effect 
that the existence of jurisdiction in 
the National Labor Relations Board 
precluded the federal court from en- 
tertaining the suit. No rational dis- 
tinction can be drawn on the ground 
that the case involved the jurisdic- 
tion of a federal court rather than a 
state court. The same result would 
have followed if the individual's 


24. U.A.W. v. Hinz, 218 F. 2d 664, 35 LRRM 
2551 (1955). 

25. It is noteworthy that the court observed 
that the effect of Garner was “somewhat re- 
stricted” by the Supreme Court's holding in 
Laburnum and that therefore “a state court 
has jurisdiction of a controversy based upon 
acts which constitute both an unfair labor 
practice and a common law tort.” 

26. Bonn v. Laube, 213 F. 2d 407 (9th Cir. 
1954), rehearing denied 214 F. 2d 349, cert. 
den., 348 U.S. 855 (1955). 

27. 35 LRRM 2688 (N.Y. Supreme Ct. App. 
Div., Ist Dept., March 15, 1955), rev’g 35 
LRRM 2189. 
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suit had been brought in a state 
court. 

In Real v. Curran®? and Maho 
ney v. Sailors Union of Pacific,?* 
the Ninth Circuit decision was dis- 
tinguished insofar as the union 
member in those cases also sought 
a restoration of union membership. 
In the Real v. Curran case, the court 
concluded that the NLRB was not 
empowered to restore the individ- 
ual to union membership and that 
its powers concerning discrimina- 
tion related solely to re-employment 
and back pay for the period of un- 
employment resulting from the 
employer's discrimination brought 
about at the union’s request. 

Although even these state court 
decisions may lead to possible con- 
flict between the federal labor board 
and state courts they do not present 
potentialities of conflicts in kind or 
degree which require a hands off di- 
rective to the states. A state court 
decision requiring restoration of 
membership requires consideration 
of and judgment upon matters whol- 
ly outside the scope of the National 
Labor Relations Board’s determina- 
tion with reference to employer dis- 
crimination after union ouster from 
membership. The state court pro- 
ceedings deal with arbitrariness and 
misconduct vis-a-vis the individual 
union members and the union; the 
Board proceeding, looking princi- 
pally to the nexus between union 
action and employer discrimination, 
examines the ouster from member- 
ship in entirely different terms. 


N.L.R.B. Jurisdiction .. . 
Contracted in the Past Year 

In the past year the National Labor 
Relations Board has greatly con- 
tracted the field in which it will as- 
sume jurisdiction.”® It will no long- 


28. 275 P. 2d 440, 35 LRRM 2111 (Wash. 
1955). 

29. See Jonesboro Grain Drying Coopera- 
tive, 110 N.L.R.B. No. 67, 35 LRRM 1038 (1954) 
and companion cases. See also N.L.R.B. Press 
Releases of July 1 and July 15, 1954, announc- 
ing the National Labor Relations Board’s new 
standards for accepting and declining juris- 
diction, Vol. 1 CCH (page 165), para. 1615. The 
Board’s new jurisdictional standards, parti- 
cularly the underlying political considerations 
which led the Board majority to adopt such 
standards, have been the subject of criticism 
and challenge. See Roche and Hanslowe, 
NLRB Absolutism—A Dogma Revisited, 6 La- 
spor Law J., 279-295 (1955). 
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er assume jurisdiction over several 
areas where it previously asserted 
jurisdiction on the stated ground it 
would not serve the statutory pur- 
poses to do so. The Board claims 
that the impact upon interstate com- 
merce of cases falling within the 
areas now declared out of bounds 
is too remote to justify the applica- 
tion of the federal law and Board 
handling. This poses a question as 
to whether the states are free to op- 
erate within those areas from which 
the National Labor Relations Board 
has voluntarily withdrawn. 

To date there has been no cleat 
expression by the Supreme Court. 
In Bldg. Trades Council v. Kinard 
Const. Co., 346 U.S. 933, 74 S. Ct. 
373 (1954), the Court expressly 
avoided passing on the question (cf. 
Bethlehem Steel Co. v. State Board, 
330 U.S. 767, 776, 778). The courts 
which have faced the question are 
in complete disagreement.°° The 
New York State Labor Relations 
Board has expressly ruled that it 
will take cases affecting interstate 
commerce where the National Labor 
Relations Board declines to assert 
jurisdiction.*" 

As this division of 
shows, the Board’s withdrawal from 
certain areas of jurisdiction has cre- 
ated an additional problem in a 
field already bristling with prob- 
lems. It is difficult to predict ulti- 
mate disposition of the question on 
the basis of these divided authorities. 
But, if state authority is fore- 

30. (1) No jurisdiction in state courts: Uni- 
versal Car Co. v. IAM, 35 LRRM 2087 (Mich 
Cir. Ct. 1954); New York State Board v 
Wags Transportation System, 130 N.Y.S. 2d 
731 (1954), affd. on other grounds, 84 App. 
Div. 883, 134 N.Y.S. 2d 608 (1955); Your Food 
Stores v. Retail Clerks, 28 L.C. §69415 (10th 
Cir. 1955), reversing 124 F. Supp. 697 (D.N.M. 
1954). (2) Jurisdiction in state courts: 
Building Trades Council v. Bonito, 280 P. 2d 
295 (Nev. 1955); Hammer v. Textile Workers, 
34 LRRM 2812 (N.J. Super. Ct. 1954); see also 
Busch & Sons v. Retail Union, 15 N.J. 226, 
233-234, 237, 104 A. 2d 448 (1954); New York 
State Labor Relations Bd. v. Marlene Transp. 
Co., 139 N.Y.S. 2d 621, 623 (1955). 

31. Raisch Motors, 35 LRRM 1631. 

32. There is a difficult question concerning 
the power of the Board to constrict its con- 
gressionally endowed jurisdiction. See Roche 
and Hanslowe, supra note 29. 

33. 348 U.S. 511 (1955). 

34. Satin Inc. v. Local Union 445, 26 Labor 
Cases, para. 68, 508 (Mich. Cir. Ct. 1954); 
Freydberg, Inc. v. Ladies Garment Workers 
Union, 128 N.Y.S. 2d 470, 33 LRRM 2402, (N.Y. 
Sup. Ct. 1954); Willoughby Camera Stores 


Inc. v. Machinists Union, 205 Misc. 455, 129 
N.Y.S. 2d 734, 33 LRRM 2545 (N.Y. Sup. Ct. 


authorities 





closed in those areas where the Fed 


eral Government has spoken be 


cause of the need tor centralized 


administration and uniformity ol 
rule, there would seem to be no val 
id policy basis for excluding state 
action where the Federal Govern- 
ment speaking through its designat- 
ed agency, has indicated that there 
is no need for any such centralized 


regulation or uniform control.*? 


Locating the Boundary .. . 

State and Federal Domains 

These pre-emption rules have been 
the subject of much confusion and 
misunderstanding at the state court 
level. As Justice Frankfurter ob- 
served in Clothing Workers v. Rich- 
man Bros.’° “ascertainment of pre- 
emption under the Taft-Hartley Act 
is [neither] self-determining [nor] 
even easy”; the line of demarcation 
between fed- 
eral power and allowable state jur- 
indeed “rather subtle” 
(at 516 and 519). That under these 
circumstances the state courts would 
frequently blunder was to be ex- 


the area of exclusive 


isdiction is 


pected. The best intentions of state 
court judges could not supply that 
degree of knowledge and familiar- 
ity essential to an understanding of 
this complex subject. 

In the year and a half since Gar- 
ner, several state courts have, on one 
ground or another, sought to dis- 
tinguish Garner and to assert juris- 
diction where none existed.* On the 
other hand, several state courts, par- 


1954); Machinists Union v. Goff-Nair Motor 
Co., 264 S.W. 2d 48, 33 LRRM 2641 (Ark 
1954); Benjamin v. Foidl, 109 A. 2d 300, 35 
LRRM 2107 (Pa. Sup. Ct.) (1954); New York, 
N.H. & Hartford RR. v. Jenkins, 122 NE. 
2d 759, 35 LRRM 2202 (Mass. 1954), cert 
granted, April 4, 1955, 348 U.S. 969; Arnold 
Bakers v. Straus, 35 LRRM 2656 (N.Y. Sup 
Ct. 1955); Teamsters v. Whitfield Transporta- 
tion, Inc., 273 S.W. 2d 857, 35 LRRM 2269 (Tex. 
Sup. Ct. 1954) (On rehearing). 

35. Building Trades Council v. Ledbetter, 
70 S. 2d 809, 33 LRRM 2659 (Ala. 1954); Dyer 
v. Teamsters Union, 269 P. 2d 199, 34 LRRM 
234 (Cal. Ct. App. 1954); Garmon v. San 
Diego Bldg. Trades Council, 273 P. 2d 686, 
(Cal. Ct. App. 1954); Gulf Shipside Storage 
Corp. v. Moore, 35 LRRM 2669 (La. 1955); 
Cooper Transport Co. v. Stufflebeam,— 
S.W. 2d—, 34 LRRM 2312 (Mo. 1954); 
Busch & Sons v. Retail Union, 15 N.J. 226, 
104 A. 2d 448 (1954); Wichita Falls R.R. v. 
Lodge No. 1476, 226 S.W. 2d 265, 33 LRRM 
2609 (Tex. Cir. App. 1954);*Wisconsin Bd. v. 
Teamsters Local 200, 267 Wisc. 356, 66 N.W. 
2d 318 (1954); Tube Distributors Co. v. Silver- 
man, 33 LRRM 2404 (N.Y. Sup. Ct. 1954). 

36. Grimes & Hauer, Inc. v. Pollock, 163 
O.S. 372 (Ohio Supreme Court, 1955), affirm- 
ing 54 0.0. 433, 119 N.E. 2d 889. In this case 
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ticularly in recent months, have 


deemed themselves constrained by 
the Garner rule and disclaimed juris 
diction.*® This constraint has been 
especially marked with reference to 
those employer complaints based, 
like Garner, on the theory that it is 
unlawful for a union to compel an 
employer to coerce his employees to 
join the union. 

The degree of confusion and ini 
tial lack of understanding which has 
marked the course of Garner rule 
litigation in the state courts is best 
illustrated by the several cases in 
volving reversals of prior holdings 
that jurisdiction existed.** 

But even though there has been 
recent evidence of greater state 
court acceptance and understanding 
of Supreme Court pre-emption pro- 
nouncements, uniform administra- 
tion of a national policy of labor re- 
lations and the avoidance of furthe1 
confusion requires that the complex 
statutory interpretations called for 
in pre-emption cases be made by the 
single expert tribunal designated by 
Congress, the National Labor Rela- 
tions Board. The test of state court 
residual powers requiring as it does, 
a thorough knowledge of what un- 


der federal law is protected activity, 
what is proscribed activity, and what 
is activity which was considered by 
the Congress prior to passage of the 
law but which was left free of statu 


tory sanction or protection should 
be made by the Board. 
Heretofore, state court authorit) 





the court of original jurisdiction, the Ohio 
Court of Common Pleas for Cuyahoga Coun- 
ty, issued an injunction (51 Ohio O. 142) 
which was upheld by the intermediate appel- 
late court, the Court of Appeals (115 NE 
2d 468). After the Supreme Court of the 
United States handed down the Garner deci- 
sion, the Court of Appeals granted a rehearing 
with the result that it reversed its origina! 
holding and vacated the injunction (54 0.0 
433). Richman Brothers Company v. Amal 
gamated Clothing Workers, 28 Labor Cases 
para. 69,320, reversing original holding and 
vacating injunction theretofore issued (51 
0.0. 145) (Ohio, Cuyahoga County Court of 
Common Pleas). Temporary injunction issued 
April 20, 1953, vacated June 27, 1955, on the 
ground of intervening Supreme Court deci- 
sions, Garner and Anheuser-Busch, and Ohio 
appellate court decisions in Grimes & Hauer 
The injunction was reinstated on appeal and 
jurisdiction asserted on the ground that these 
were “special sporadic picketing demonstra- 
tion” which the appellate court “construed as 
mass picketing”, 131 N.E. 2d 662, 6 CCH Lab 
L. Rep. para. 69,720. National Electric Service 
Corp. v. District 50, United Mine Workers, 28 
Labor Cases, para. 69,244, 279 S.W. 2d 308 
vacating 1953 injunction of Harlan County Cir 
Ct. (Ct. of Appeals, Ky., 1955). 
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with reference to these matters was 
tested in several ways. In addition 
to challenge of the state court au- 
thority by a motion to dismiss in the 
state court itself, such procedures as 
removal to federal district court®? 
and independent suit in equity in a 
federal district court to enjoin state 
court proceedings had been utilized. 
On successful challenge of 
court authority by removal to a fed- 


state 


eral district court or independent 
suit in equity in a federal court the 
indirect result would be 
those controversies to the National 
Labor Relations Board 
mination. 


to divert 


for deter- 

But, by a series of federal court 
decisions including decision by the 
Supreme Court itself, the initial de- 
termination as to where jurisdiction 
rests in this field has been channel- 
ized in the state courts. 

As to removal, it is now becom 
ing increasingly plain that such a 
procedure is no longer available as a 
means of ousting state courts from 
jurisdiction erroneously asserted. II- 
lustrative of the judicial trend in 
this respect is the Sixth Circuit de- 
nial of a writ of mandamus in Direct 
Transit Lines, Inc. v. Local 406, 219 
F. 2d 699 (1955) .88 

Likewise, the independent suit in 
equity in a federal district court is 
no longer available to private liti- 
gants. In Capital Service v. Labor 
Board,®® the employer filed a com- 
plaint with the National Labor Re- 
Board 
sought and secured an injunction 


lations and concurrently 
in the state court. The Board had 
both 


brought appropriate injunction pro- 


issued a complaint and 


37. Provisions governing removal contained 
in 28 U.S.C. 1441. 

38. Compare with the earlier denial of man- 
damus by the Sixth Circuit in Direct Transit, 
199 F. 2d 89 (1952). 

9. 347 U.S. 501. 

10. Section 2283 reads as follows: “A court 
of the United States may not grant an injunc- 
tion to stay proceedings in a State court 
except as expressly authorized by Act of Con- 
gress, or where necessary in aid of its juris- 
diction, or to protect or effectuate its judg- 
ments. 

11. For a critical analysis of the majority 
opinion in Richman Bros. see Kochery, Con- 
fict of Jurisdiction: 28 U.S.C. 2283 and Ex- 
clusive Federal Jurisdiction, 4 Burrato L. Rev 
269 

12. Montgomery Bldg. & Construction Trades 
Council v. Ledbetter Erection Co., 344 U.S 
1/8 (1952). After certiorari was granted, 343 
US. 962, the writ was dismissed as improvi- 








ceedings under the Taft-Hartley Act. 
In addition the Board secured a fed- 
eral district court injunction against 
the state court injunction proceed- 
ing as a usurpation of the Board’s 
The Supreme 
Court upheld the right of the Board 


exclusive powers. 
to a restraint of the state court pro 
ceedings. But in Clothing Workers 
v. Richman, 348 U.S. 511 (April 4, 
1955), the Supreme Court rejected 
a union suit in equity in a federal 
court to stay asserted state court 
usurpation of exclusive federal do- 
main on the ground that the federal 
district court was without power so 
to stay a state court. The Court de- 
clared that Section 2283 of the Fed- 
eral Judicial Code, 28 U.S.C. 22857°, 
prohibited a federal court from stay- 
ing a state court even though the 
state court were without authority 
in the matter.*! In Richman, as dis- 
tinguished from Capital, the employ- 
er, bypassing the Board, did not file 
a charge. 

Thus, 


other than at 


immunity from challenge 


the state court level 
may be achieved at employer option. 
If the employer avoids recourse to 
the National Labor Relations Board 
and limits itself to a state court pro- 
effectively 


ceeding it forecloses 


challenge from quarter other 
state The 


effect of the above two cases is to en- 


any 


than the court. ironic 


courage employers not to file charg- 


es with the National Labor Rela 
tions Board and to restrict them- 
selves to a state court injunction 


proceeding. 
These holdings, coupled with the 


Supreme Court’s refusal to re- 


view temporary injunctions‘? even 


dently granted on the ground that the “‘tem- 
porary injunction” did not constitute a “final 
judgment or decree” 

43. There is a suggestion in the majority 
opinion of the Supreme Court in Richman 
Bros. that a union might be able to force a 
National Labor Relations Board determination 
of the impropriety of the employer's resort to 
the state courts—notwithstanding the employ- 
er’s refusal to take its charges before that 
tribunal—by charging the employer with an 
unfair labor practice in seeking a state court 
restraint of legitimate organizational activity 
This suggestion is based on the Board's con- 
clusion in W. T. Carter & Bros., 90 N.L.R.B 
2020, 2024, that an employer is guilty of an 
unfair practice in securing injunctions in 
“bad faith”. According to Carter, “bad faith” 
invocation of judicial remedies by employers 
means that they resort to court for the pur- 
pose of preventing their employees from ex- 
ercising their rights under the Act, rather than 
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though issued by a state court with- 
out authority, must either result in 
a postponement of authoritative and 
informed determinations to a time 
when the conflict has long since end- 
ed and the services of the Board are 
no longer needed, or such suspen- 
sion of decision may itself result in 
keeping the controversy alive. 

If the adverse consequences of 
these doctrines are to be minimized, 
the state courts must be given ex- 
pert, albeit not controlling and 
binding advice, by the National La- 
bor Relations Board at the first 
stage of litigation. The Board, how- 
ever, is not a self-generating mech- 
anism and may act only upon the 
filing of unfair labor practice charg- 
es or a petition. Since the private 
litigant with a direct personal inter- 
est, the unwilling participant in the 
state court action, cannot bring such 
matter to the Board’s attention 
through direct resort to the Board by 
the filing of charges*® and, as above 
noted, the employer will not file 
such a charge, another means must 
be provided for bringing into play 
the expertise of the Board to make 
the subtle determinations re- 
quired. To achieve such Board inter- 
vention, the Board itself must alter 


very 


its procedures. 
The 
amended to enable litigants who are 


Board's rules should be 


being subjected to improper state 
suit to secure declaratory opinions 
from the Board. This procedural re- 
form would avail the state court of 
the knowledge of the expert body at 
the time that it was most useful both 
to the court and the litigants before 
it. 


for the purpose of advancing any legitimate 
interest of their own”. Petitioners submit 
that relief from an invalid state injunction 
cannot be made to turn upon prior proof ef a 
proposition which in the nature of things 
could only be the subject of testimonial dem- 
onstration in the rarest of circumstances i.e., 
that the injunction complained of was secured 
for bad motives. (For a refusal of the N.L.R.B 
to entertain unfair practiee charges against 
the securing of a state court restraint. absent 
a showing of “bad faith”, see Administrative 
Decision of the General Counsel, Case No. 
918, April 15, 1954). It is the injunction, not 
the employer's underlying motive, which 
usurps federal authority and thereby injures 
a union. Moreover, it should be noted that 
even the narrow Carter rule has application 
only where the state court decree interferes 
with union activity protected by the National 
Labor Relations Act. It can have no applica- 
tion where the union activity complained of 
is proscribed by the Act. 
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Second, in the event a charge is 
filed by an employer with the federal 
board, it is necessary to revise the 
present Board procedures applicable 
upon an administrative dismissal of 
such a charge by one of the Board’s 
regional offices or by the general 
counsel after appeal. The Board, ex- 
cept on rejecting a charge on juris- 
dictional grounds, does not normally 
set forth the basis of its action in 
refusing to proceed. Yet, the Board's 
dismissal action in a particular case 
may be dictated by any one of a 
variety of considerations: the em- 
ployer’s business may not fall within 
the Board’s current jurisdictional 
standards;** the charging party may 
have failed to adduce evidence in 
support of the charges; the charges 
may be based on a theory which, 
even if supported by evidence, does 
not constitute a violation of the fed- 
eral statute, or, more particularly, 
the charge may be aimed at an ac- 
tivity protected under the statute. 
The division of authority between 
state and federal governments may 
well depend on which of the above 
grounds led to the Board’s refusal to 
proceed. The dismissal of a charge, 
if properly based, may well become 
the charging party’s ticket for subse- 
quent entry into the state courts.‘ 
But, for example, if a charge is dis- 
missed because it would cut down 
protected activity, there can be no 
basis for a state court injunction 
proceeding. Therefore, if the Board’s 
knowledge is to be put to maximum 
use in this area, it must be communi- 
cated to the parties and thereby 


made available to any state court 
which may be called upon to act in 
the same premises. 

If the courts are to have the full 
benefit of the informed 
thinking in these matters, the Board 
must give expression to the consider- 


Board’s 


ations which underlie its action. 


Board must be 
as well as informed.*® 


action informative 
If the task of laying down the 
boundary line between the domain 
of the states and the federal govern- 
ment’s exclusive domain under the 
National Labor Relations Act is to 
be achieved with a minimum of mis- 
understanding and confusion, the 
following rules must be observed. 
First, the boundary line must be 
drawn by the Supreme Court in 
terms which enable the interested 
parties to ascertain its location and 
to chart their course accordingly. 
The Court must, through the cases 
which will come before it in the next 
and succeeding terms, heed its own 
injunction and render progressively 
clear the “penumbral area”, particu- 
larly the area which is neither plain 
ly marked out for state action nor 
plainly reserved for exclusive federal 
control. This cannot be done by the 
use of such mechanistic devices as 
were employed in Laburnum or by 
less than plain expression of under- 
lying rationale. The Court must not 
lose sight of the fact that the statu- 
tory objective of uniformity cannot 
be achieved unless there is a uni- 
form interpretation as to where the 
federal statute exclusively applies. 


Second, if the margin for state 


Notice of Elections for the Junior Bar Conference 


® At the Annual Meeting in Dallas 
in August, 1956, there will be an 
election for the National Junior Bar 
Conference offices of Chairman, Vice 
Chairman and Secretary, to serve 
during the calendar year 1957. In 
addition, Council Representatives 
will be elected from the follow- 
ing Circuits: Second, Fourth, Sixth, 
Fighth, Tenth, and the Ninth- and 


Tenth-At-Large. 

A Nominating Petition must be 
submitted on or before June 15, 
1956, in order for a candidate for 
national office to be considered by 
the Nominating Committee. Peti- 
tions for Chairman, Vice Chairman, 
and Secretary must be signed by at 
least twenty members of the Confer 
ence, and petitions for Council Rep 
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court error is to be reduced to a 
minimum, the state courts must be 
given the full benefit of the Nation. 
al Labor Relations Board’s expertise 
at the initial stages of the state court 
proceedings. 

To achieve widespread and uni- 
form effectuation of the federal la 
bor relations law it is required that 
issues peripheral to that law, pre. 
emption issues, as well as those issues 
arising directly under the law, be 
handled in an advisory capacity at 
least by the agency exclusively desig 
nated by Congress to administer the 
Thus, pre- 


emption questions involving, as they 


law. these complex 
do, subtle interpretations of the law 
would be handled by the tribunal 
particularly familiar with the con- 
called 
upon to interpret and thoroughly 


gressional enactments it is 


knowledgeable as to the policies un- 
derlying such enactments. Supreme 
Court decisions and Board practices 
must be drawn and prescribed to 
this end. 


44. See note 29, supra, referring to the re- 
cent contraction of the Board's jurisdictional 
standards. 

45. Significantly, in the Anheuser opinion, 
the Supreme Court went to great pains to 
narrow the effect of the Board's administra- 
tive dismissal of employer charges before it 
The Court viewed the charge as one alleging 
a jurisdictional dispute in violation of the 
federal law. The Court refused to surmise 
that a secondary boycott charge would have 
been dismissed. Quaere: What would have 
been the result if the charges dismissed by 
the Board had been found to be all em- 
bracing? See also Gulf Shipside Storage Corp 
v. Moore, 35 LRRM 2669 (La. Sup. Ct. 1955). 

46. If the Supreme Court were unequivocal- 
ly to accept the principle that all which lies 
within the general area of federal regulation 
is foreclosed to state control, the basis of the 
Board’s action would have less significance 
and, accordingly, there would be less need for 
the Board to specify as to the ground of its 
refusal to proceed. 


resentatives must be signed by at 
least five members of the Conference 
from the Circuit affected. All such 
petitions should be submittd to the 
Chairman of the Conference, Robert 
G. Storey, Jr., 27th floor, Republic 
National Bank Building, Dallas |, 
‘Texas. 
WILLIAM C. FARRER 
National Secreta’) 
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The President's Page 
(Continued from page 464) 
sent registration for the Dallas meet- 
ing is breaking all records of the As- 
sociation for corresponding periods. 
It is suggested that any who have 
overlooked making their advance 
registrations and hotel reservations 
do so promptly, as this will be the 
largest, coolest and most stimulating 
Annual Meeting in our history. 
Long-range plans for our New 
York-London Annual Meeting in 
1957 are taking shape. In the March 
and May issues of the JOURNAL you 
will find statements concerning the 
procedures for advance registration. 
The deadline for making written 
request for registration is July 1, 
1956. It is suggested that all inter- 
ested members immediately forward 
their $50 registration fees to the 
Reservations Department at the 
American Bar Center in order that 
their names will be on the list from 
which screening will be made, 
should there be a demand in excess 
of the five thousand who can _ be 
accommodated. This pilgrimage 
back to the cradle of our common 
law will be an epochal event in the 
development of American jurispru 
dence, perhaps not to be repeated 
in a generation. Its cultural impact, 
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Will you get 
your Social 











its opportunity for good fellowship 
in an inspirational setting, will nev 
er be excelled. Fortunate will be 
those who are able to go. 

Sir Hartley Shawcross, P.C., Q.C., 
M.P., now Chairman of The Gen- 
eral Council of the Bar of England 
and a former Cabinet minister, has 
just written to me that Her Majes- 
ty’s Government has indicated that 
it will look with favor upon our re- 
quest for permission to place in 
some proper location at Runnymede 
during our visit in 1957 a granite 
marker as a token of our joint heri 
tage of liberty under law which had 
its beginning in Magna Charta. 
Charles S. Rhyne, Chairman of a 
Special Committee in charge of ex- 
ploring the possibilities of this me 
morial, and I are hoping to revisit 
Runnymede in July this year in fur- 
therance of the planning, and we 
feel confident that the ceremonial 
there will be a high point in the 
1957 meeting. 

Consideration now is being given 
to the possibility of having, in con 


Security benefits? 
a —a 





A veteran Washington news man exam- 
ines the Social Security system, concludes 
that several million Americans are pay- 
ing yearly for “benefits” they'll never 
receive. “Every intelligent wage earner 
in all categories should read this book.” 

— Cleveland Plain Dealer 

SOCIAL SECURITY, Fact and 
Fancy by Dillard Stokes 
Available at bookstores everywhere... 
$4.00 


| Henry Regnery Company - Chicago 4 =) 














nection with the London pilgrim- 
age, additional trips of brief dura- 
tion to Scotland, Ireland, France, 
and Italy, following shortly after the 
London program. The question- 
naire which applicants for registra- 
tion are required to fill out will 
reflect the preferences of our mem- 
bers for these additional visitations. 
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The Canons of Ethics 


(Continued from page 440) 


Such a statement may well be the 
end product of the present under- 
taking. The Special Committee | is 
also considering the criteria likely 
to be used in drafting the new can- 
ons or standards. It is quite likely 
that the study will produce a three- 
fold statement, (1) of ethical stand- 
ards based upon general principles 


of morality, (2) of rules of conduct 
beneficial to the work of the legal 
profession but not predominantly 
moral in character, and (3) a state 
ment of standards to be enforced in 
disciplinary proceedings. 

At the moment the Special Com- 
mittee is concerned with a plan for 
a study of the Canons of Profes- 
sional Ethics. It is also charged with 
formulating a plan for a comparable 
study of the Canons of Judicial Eth- 


ics. It now seems probable that the 
final plan for this study will not be 
completed until after the study with 
respect to the professional conduct 
of lawyers is at least under way. 
The Special Committee feels that 
such an arrangement will result in 
a substantial saving of both effort 
and expense. 
PHILBRICK McCoy 


Superior Court 
Los Angeles County, California 
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(Continued from page 412) 

vivor is conclusively presumed to be 
the sole owner of the balance in an 
account in the name of himself and 
a decedent. But the statute does not 
apply to “joint” accounts in New 
York commercial banks. 

True, rules as to property held in 
co-ownership form are widely mis- 
understood and frequently entrap 
the uninformed. Perhaps it would 
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(Continued from page 436) 


this interpretation of the power to 
“settle and adjust’, in defense of 
maintaining and extending the posi- 
tion of the administrative agencies, 
argue such an interpretation neces- 
sarily involves the review of deci- 
sions of Government procurement 
specialists by non-specialists, re- 
moved from and without responsibil- 
ity for operations, and the substitu- 
tion of the judgments of accounting 
officers for those of lawyers in legal 
matters, courts in judicial matters, 
and executives in matters of admin- 
istration.*® 


The Attorney General... 
The Comptroller General 


It has been previously noted that in 
the opinion of some, the Budget and 
Accounting Act failed to demarcate 
the respective powers and authori- 
ties of the Comptroller General and 
the Attorney General, in areas of 
possible conflict covered by the Act. 
Even so strong a supporter of the act 
as W. F. Willoughby, several years 
after its passage, cited the need for 
additional legislation to “definitely 
determine the grave issue . . . exist- 
ing as to whether the construction of 
statutes under which claims against 
arise shall be a 
function of the Comptroller General 
or the Attorney General.’’*¢ 


the Government 


Three short years after the passage 
of the Budget and Accounting Act, 
James M. Beck, Solicitor General of 
the United States under President 
Coolidge, expressed the opinion to 
Congress that under that legislation 


be a good idea to make the rules 
conform to popular expectation (as- 
suming it can be ascertained) —par- 
ticularly with reference to bank ac- 
counts. But it should be done by a 
statute which clearly and completely 
states the rights of the parties—not 
only at death, but also during their 
joint lives. Until such a statute is 
enacted, it seems better not to dis- 
tort, by court decision, the broad, 


the Attorney General ‘“‘who is by 
law” the executive department's ad- 
viser, and “who by the terms of the 
statute creating his office is only 
amenable to the authority of the 
President”, was subject to being over- 
ridden by an ‘ 


” OF 
«i 


‘accounting officer”. 

The famous case of Graybar Elec- 
tric Co., Inc. v. United States, 90 Ct. 
Cl. 232, decided in 1940, would seem 
to illustrate governmental organiza- 
tion and co-ordination at its poorest 
and involves a bureaucratic and ju- 
risdictional conflict of the sort en- 
visaged in the remarks of Mr. Beck 
in 1924. In the Graybar case, there 
existed a difference of opinion be- 
tween the Comptroller General and 
the Attorney General regarding the 
legality of an award to that company, 
the former official ruling that (1) 
the award should have gone to a 
lower bidder who had been deemed 
non-responsive by the procuring ac- 
tivity, and (2) “appropriated mon- 
ies [were] not available for any 
payments under the contract as 
awarded.” After considerable delay 
in performance due to the ruling of 
the Comptroller General, the con- 
tractor proceeded with the contract 
when it received assurance by the 


25. See for example article by Prof. Mc- 
Diarmid im 31 Amer. Pow. Scr. Rev. 508 (1937), 
which is highly critical of the results of what 
he believes to be unwise substitution of the 
judgments of the G.A.O. in technical matters in 
an attempt by that office to control expendi- 
tures. Commissioner James H. Rowe, of the 
Hoover Commission, in his separate Report to 
Congress filed in 1949 points out that since 
1921 there has been “continual conflict be- 
the Comptroller General over administra- 
tive policy and control in an executive func- 
tion”, which conflict he believes will continue 
until the Budget and Accounting Act is re- 
vised. “At best” the Hoover Commissioner 
goes on to say, “the administrator must 
before he acts, negotiate with the General 
Accounting Office, submit to its interpretation 
of the law—although it is the duty of the 
Attorney General to interpret the law—and 
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plain and logical principles of prop. 
erty law to conform them to popular 
misconception in the limited area of 
“joint bank accounts”. And, as a 
practical matter, it would be wise to 
bend every effort to correcting the 
widespread popular misunderstand- 
ing that is at the root of the diffi- 
culty. 
EUGENE P. WALSH 

New York, New York 


Secretary of War that payment 
would be made, which assurance was 
in turn based upon an opinion of 
the Attorney General (38 Ops. Atty. 
that the 


proper and that funds were available 


Gen. 555) contract was 
for payment thereunder. In ruling 
upon a suit brought to recover mon- 
ies withheld by the government 
from the contractor for late delivery 
under the the Court of 
Claims (1) held the contract valid, 
“the Secretary of War and not the 
Comptroller General [being] the au- 
thorized official to upon the 
question whether plaintiff was the 


contract, 


pass 


lowest responsible bidder and 
(2) allowed recovery of withheld 
monies on the basis that the Govern- 
ment was responsible for the action 
of the Comptroller General which 
delayed plaintiff in performance ol 
its contract.*§ 

Other cases also reveal contention 
between the Attorney General and 
the Comptroller as to authority and 
jurisdiction in the area of interpre- 
tation and construction of statutes. 
In 38 Ops. Atty. Gen. 176, which is 
illustrative, Attorney General Cum- 


mings asserted that the Comptroller 


then perform his task in the manner deter- 
mined by the G.A.O. This puts a premium on 
negotiation with that office, is productive of 
endless delay, and makes the accountant 4 
maker of policy’. 

26. See WiLLoucnsy, page 176. 

27. This statement also noted that while the 
function of appropriating money is legislative 
and Congress may say how it should be spent, 
the spending of it and the accounting for its 
expenditure are executive and not legislative 
functions. See infra. 

28. A reading of this case develops the dilem- 
ma in which a contractor may find itself 
through no fault of its own. The dilemma of 
the disbursing officer in such a case is perhaps 
less obvious, but no less certain. He is respon- 
sible to the G.A.O. for his accounts, but to the 
executive for results. See discussion supre 


Vener, 
ive ol 
jound 


struct! 


ithrme 
Presid 
hat tl 
ft an 
ion O 
isdict 
il, ame 
Gener 
the A 
iw off 
be res 
minist 
if Go 
ticipal 
nclin: 
Gener 
first ¢ 
aiter t 
learly 
784 th 
sider i 
\ttor1 
jpinic 
ing th 


nation 


G. A. 
Opin 
eral 


\ltho 
the A 
rende 
instar 
minis: 
questi 
contre 
many 
time 

Genel 
sole d 
est pt 
ney G 
to an 
Navy, 
ernm 
for f 
plies 

igenc 
ment 


early 





prop- 
ypular 
rea of 
as a 
vise to 
ig the 
stand. 
> diffi- 


yment 
ce was 
ion of 
. Atty. 
‘t was 
ailable 
ruling 
r mon- 
nment 
elivery 
urt of 
valid, 
ot the 
he au- 
mn the 
as the 


” 


and 
thheld 
overn- 
action 
which 
nce ol 


ention 
al and 
ty and 
terpre- 
atutes. 
hich is 
Cum- 


troller 


r deter- 
nium on 
ictive of 
intant 4 


vhile the 
gislative 
be spent, 
g for its 
gislative 


e dilem- 
1d itself 
>mma of 
perhaps 
} respon- 
ut to the 
supra 


General was “clearly an administra 
ive officer of the Government 

ound as a matter of law by the con 
wruction placed upon legislation by 
ihe Attorney General and the Court 
{ Claims’. This statement was a re- 
firmation of the statements to the 
President in 37 Ops. Atty. Gen. 562 
hat the matter of an interpretation 
{ an Executive Order was a ques 
on of law “clearly without the ju- 
isdiction of the Comptroller Gene 
i, and within that of the Attorney 
General”, and that “the opinions ol 
the Attorney General as the chiel 
aw officer of the Government should 
be respected and followed in the ad 
ministration of the executive branch 
f Government”.*® As might be an 
icipated the G.A.O. has shown more 
nclination to “respect” the Attorney 
General than to “follow” him. The 
first Comptroller General, shortly 
after the establishment of his office, 
learly indicated in 2 
784 that the G.A.O. would not con- 
sider itself bound by opinions of the 


Comp. Gen. 


Attorney General, stating that such 
jpinions were “advisory” and “lack 
ing the force of a judicial determi- 
nation” 3° 


G. A. O. Jurisdiction ... 
Opinions of the Attorney Gen- 
eral 


Although it is not generally realized, 
the Attorney General over the years 
rendered opinions, both at his own 
instance and at the behest of the ad 
ministrative agencies, on various 
questions relating to Government 
contracts and payments thereunder, 
many of which would at the present 
time be successfully claimed by the 
General Accounting Office for its 
sole determination. One of the earli- 
est published opinions of the Attor- 
ney General given in 1829, in answer 
to an inquiry of the Secretary of the 
Navy, dealt with a question of Gov- 
ernment contract law: The necessity 
lor formal advertisement for sup- 
plies in the absence of a public ex- 
igency requiring negotiated procure- 
ment (2 Ops. Atty. Gen. 257) . Other 
early opinions covered, among other 
topics, the prohibition against re 
hewal of a contract without formal 
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advertising (4 Ops. Atty. Gen. 283) ; 
propriety of a proposed refund pay- 
ment to a terminated contractor (4 
Ops. Atty. Gen. 283); 
of the material terms of a contract 


modification 


awarded after competitive bidding 
(4 Ops. Atty, Gen. 334) ; award of a 
contract to a company submitting a 
skillfully contrived low bid (5 Ops. 
Atty. Gen. 158); the exclusive au 
thority of a department head to de- 
termine matters involved in the ac- 
ceptance or rejection of bids (6 Ops. 
Atty. Gen. 
Government's obligations under a 


326); the nature of the 
contract made without regard to 
law requiring formal advertising, 
(6 Ops. Atty. Gen. 406) ; acceptance 
of a bid in substantial, though not 
technical compliance with the terms 
of an invitation for bids (10 Ops. 
Atty. Gen. 140);3! and the question 
of procurement of a patented item 
by a contract with other than patent 
holder (15 Ops. Atty. Gen. 26) . Sub- 
sequent to the passage in 1861 of 
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For the attorney 
with labor interests 


Supplemental 
Unemployment 
Benefit Plans 


offers full texts of key SUB 
plans, a listing by company and 
union of other bargaining con- 
tracts eontaining some form of 
SUB, a five-part summary guide 
to the content and substantive 
variations of the different plans, 
and detailed comparative analy- 
ses in tabular form of the major 
plans. Price $7.50 (plus post- 
age). 

An ideal “companion piece” is 
The Guaranteed Annual Wage 

the new and timely study of 
existing guarantee plans. Price 
$12.50 (postage paid). 

Special combination price for 
both manuals: $17.50 (postage 
paid). 

Write: Book Dept. 
BNA Incorporated 
1233 24th Street, N.W. 
Washington 7, D.C. 











Section 3709 (41 U.S.C. 5) of the 
Statutes,** the Attorney 
advised that a _ contract 
violation of that section 


Revised 
General 
made in 
was not valid and binding on the 
Government (15 Ops. Atty. Gen. 
539); that Section 3709 did not 
proscribe the practice of limiting 
possible bidders lists to those deemed 
qualified to produce the item being 
procured (15 Ops. Atty. Gen. 226) ; 
and ruled as to the interpretation 
and effect of certain later statutory 
exceptions to Section 3709 which 
statutes permitted, in some instances, 
aircraft procurement without adver- 
tising. (38 Ops. Atty. Gen. 164). 
During the period when the At- 
torney General was thus active in 
matters of government contract law, 
Mansfield reports**, the opinions of 





29. Opinions of the Attorney General ex- 
pressing disagreement with holdings of the 
Comptroller General are found in 37 Ops. Atty 
Gen. 219, 446, 493, 559; 38 Ops. Atty. Gen. 71, 
300, and the so-called “Declaration of Indepen- 
dence” of the Attorney General, 33 Ops. Atty. 
Gen. 383, issued one year after the establish- 
ment of the G.A.O. and the Comptroller Gen- 
eral. 

30. See also 5 Comp. Gen. 688 

31. See also 13 Ops. Atty. Gen. 510 


32. Until the Armed Services Procurement 
Act of 1947, 41 U.S.C. 151, this section was the 
basic statute requiring formal advertising for 
supplies by the defense spending agencies; it is 
still the basic statute for that purpose for non- 
defense agencies. 


33. See Mansrretp, Chapter IV, and the early 
cases he cites from the following pages of 
Volume I of the Opinions of the Attorney 
General: 260, 346, 389, 425, 468, 475, 681 and 686 
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his office were not only regarded as 
not infringing upon the prerogatives 
of the Comptrollers, but the Comp- 
trollers “often joined in the requests 
for such advice, and were occasional- 
ly addressed directly in reply”. In 
subsequent years, however, the At 
torney General appears to have be- 
come increasingly inactive as a com- 
petitor of the G.A.O. in matters 
of government procurement opera 
tions, despite expressions of the sort 
found in the Graybar case and 
others referred to earlier. In seeking 
an explanation for this decline one 
may look naturally, though not with 
complete satisfaction, to the Dockery 
Act (28 Stat. 162) of 1894. Although 
the Attorney General has the status 
of legal adviser to the Executive 
Branch of Government by virtue of 
R.S. 356, 5 U.S.C. 304, which states 
that “the head of any executive de- 
partment may require the opinion 
of the Attorney General on any ques- 
tion of law arising in the administra- 
tion of his Department”, the Dockery 
Act seemingly gave to the Comptrol- 
ler of the ‘Treasury (and subsequent 
ly to the Comptroller General) the 
status of adviser to department heads 
and disbursing officers upon ques- 
tions of law concerning prospective 
disbursements. It accomplished this 
result by adding to the Comptroller's 
power to “settle and adjust’, author- 
ity to give advance decisions at the 
request of operating officials “upon 
any question involving a payment 
to be made by them”. 

While this function of the Comp- 
troller General, in rendering deci- 
sions upon the propriety of contracts 
has undeniably become an extremely 
important one, it must be noted that 
the Dockery Act, which the G.A.O. 
regards as a primary source of its 
power, authorizes only the giving of 
advance decisions when, as and if 
requested by disbursing officers on 
department heads. Indeed, both crit 


ic and supporter of the G.A.O. are in 
agreement that the Act represented 
no enlargement of the powers held 
Comptroller.*# 
that 
been a combination of (a) the trans- 


previously by the 


It would seem rather it has 
fer of powers to the G.A.O. under 
the Budget and Accounting Act (in- 
cluding powers conferred by the 
Dockery Act), (b) the establishment 
of the Agency under that Act as 
“independent of the executive de 
partments” and (c) the fiscal ac- 
countability to it of the disbursing 
officers, which has led to the pre- 
eminence in this field of the Comp- 
troller General G.A.O., 


rather than the Attorney General. 


and the 


General Accounting Office .. . 
Relation with the Judiciary 


The Court of Claims was established 
in 1855 for the purpose of relieving 
Congress of some of the burdens of 
considering the demands of claim- 


ants dissatisfied with treatment «' 


executive hands. As provided in 28 
U.S.C. 1491, “The Court of Claims 
shall have jurisdiction to rendet 
judgment upon any claim against 
any expressed or implied contract 
with the United States.” 

Since the Court of Claims and the 
G.A.O. are competing instrumentali- 
ties in the field of disposing of claims 
against the Government, and espe- 
cially since the Court of Claims has 


on occasion over-ruled the Comptrol- 


34. MANSFIELD page 184, WILLOUGHBY, page 
28 

35. 27 Comp. Gen. 342: “It has long been es- 
tablished that while the accounting officers of 
the Government will give serious consideration 
to the decisions of the Court of Claims, they 
are not required to follow such decisions as 
precedents except as they are deemed correct 
expositions of the law with respect to matters 
coming before them involving the expenditure 
of appropriations by the departments and agen- 
cies of the Government.” 

The reaction of the Court of Claims to this 
position of the G.A.O. is typically stated in 84 
Ct. Cl. 291: “This question has repeatedly, in 
previous cases, been decided in favor of the 
plaintiff . . . [citing cases]. There is no rea- 
son why the plaintiff should have been put to 
the expense of bringing suit to recover what is 
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ler General, it should not surprise 
that the relationship between the 
two has at times been marked by 
friction. Underscoring this friction 
appears to be a difference in basic 
views—principally, views regarding 
the authority and functions of the 
G.A.O. As discussed earlier, the posi- 
tion of the G.A.O. expressed in the 
decisions of the Comptroller General 
and elsewhere, is that it possesses sole 
and exclusive jurisdiction in_ the 
all-inclusive 


almost and ever-wide-. 


ning area of “matters . . . involving 
the expenditure of appropriations by 
the Government”, and that it is not 


bound by court decisions in_ this 
area.®5 

This disinclination on the part of 
the Comptroller General to abide by 
the decisions of the Court of Claims 
and other courts may possibly be an 
expression of resentment at the fact 
that in some cases the Court of 
Claims is able to—and does—reverse 
and overrule actions of the G.A.O.* 
on matters in its claimed field of au- 
thority-payments under public con- 
tracts. 

\ private party, of course, is not 
legally foreclosed by a decision ol 
the United States... founded upon 
the Comptroller General's denying a 
claim for payment under a contract 
and is always free to institute an 
action in the Court of Claims even 
though the suit is based on a claim 
which itself has been rejected by 
G.A.O. What this amounts to, as a 
practical matter, is a review by the 
Court of Claims (or Federal District 
Court, if under $10,000) of decisions 
and actions of the Comptroller Gen 
eral, and opportunity for the court 
to express itself regarding the G.A.O. 
and its exercise of power. 


unquestionably due him, except the arbitrary 
action of the General Accounting Office in 
refusing to follow the law as it has been an- 
nounced by the court in previous decisions.’ 
See also 5 Comp. Gen. 702, and 3 Comp. Gen 
316,448,479. An interesting case is 94 Ct. Cl. 137 
in which the Chief Judge of the Court of 
Claims, not without reason, characterized a 
certain official action of the Comptroller Gen- 
eral as “incredible ... singularly free from 
any suspicion of logic ... and one of those 
strange things that sometimes appear in the 
processes of free Government.” 


36. See, for example, the decision of the 
Court of Claims in the case of Worthington 
Pump & Machinery Corp. v. United States, 66 
Ct. Cl. 230. and decision of Comptroller Gen- 
eral in 5 Comp. Gen. 741. 
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recent case of Climatic 


Rainwear Co., Inc. v. United States, 


In the 


115 Ct. Cl. 520, for example, plaintiff- 
contractor sued the Government for 
_ 
which balance was being witheld 
from payment by the Government 


a balance due under Contract 


as reimbursement for alleged dam- 
earlier 
contract with plaintiff, Contract “A”. 
One defense raised by the Govern- 
that plaintiff's present 
claim had been denied by the Comp- 


ages sustained under an 


ment was 


troller General on the ground that 
the debt in question had been set off 
against amounts previously assessed 
on the earlier contract. In comment 
ing upon this action of the Comp 
troller, the Court stated:38 
In effect, the Comptroller General 
applied amounts standing to the cred- 
it of a plaintiff on the books of the 
United States against an amount be- 
lieved by the Comptroller General to 
be the amount of damages for which 
it was claimed plaintiff was liable to 
defendant. Such action could not pos- 


37. The general question of the powers and 


authority of the Comptroller General and the 
specific one of relief from his actions by 
mandamus or injunction were at issue, but 
apparently not decided, in the famous 1934 case 
of Miguel v. McCarl, 291 U.S. 442. In that case 
petitioner, a retired Phillipine Scout with the 
U.S. Army brought suit in a District of Co- 
lumbia court against the Chief of Finance of 
the War Department and the Comptroller 
General, to compel the former to order a dis- 
bursing officer to pay a retirement allowance 
and to restrain the Comptroller General from 
interfering. The Chief of Finance had request- 
ed of the Comptroller General an advance de- 
cision as to whether a retirement allowance 
might be made to a Scout under laws gener- 
ally applicable to the Army, and the latter 
had replied that the allowance was “not au- 
thorized by the remotest implication of the 
laws.” Thereupon the Scout in question 
brought suit with the co-operation of the War 
Department, and the Attorney General and 
The Judge Advocate General of the Army 
sided with the petitioner, leaving the Comp- 
troller General to defend alone. The trial 
court granted the relief sought, but the Court 
f Appeals reversed (66 F. 2d 564) upon the 
view that mandamus would not lie against 
the Comptroller General because the question 
the status of the Scout was disputed in 
good faith on the merits” and that neither 
andamus nor injunction should issue “where 
e duty sought to be controlled is regarded 
involving the character of judgment or dis- 
etion”. 
The Supreme Court did not unfortunately 
iter this dispute re the G.A.O., but found the 
ity of the disbursing officer to pay “so plain- 
prescribed as to be free from doubt” and “so 
r ministerial that its performance may be 
ympelled by mandamus”. If therefore affirmed 


sibly constitute a prima facie case in 
favor of the defendant {the Govern 
ment], either on questions of law or of 
fact, 
for breach of contract, cannot in any 


A disputed claim for damages, 
sense of the word, be considered a 
stated account and such claim is not 
subject to the control and decision 
of the accounting 
United States. 


officers of the 


One general doctrine seemingly 
threading through other cases in the 
Court of Claims and the federal dis 
trict courts is that when a contract 
between the Government and a con 
tractor makes provision (as it invari 
ably does) for a final determination 
or settlement of issues to be binding 
upon both parties,®® the G.A.O. is 
without authority “absent fraud or 
overreaching” to determine for itself 
the propriety of the contracting of 
ficer’s decision and payments based 
thereon. 

This holding is forcefully made in 
a 1952 federal district court case for 
the Eastern District of Pennsylvania, 


the command to the Chief of Finance stating 
“that this duty cannot be affected by a contrary 
decision of the Comptroller General”, adding 
that the statement of that officer that there was 
no existing appropriation available for pay- 
ment, was based only on its [G.A.O.’s] 
opinion that the payment was legally improper 
The Supreme Court, however, did not agree 
with the district court that a mandatory in- 
junction would lie against the Comptroller 
General to compel return of the voucher to 
the disbursing officer and to restrain the Comp- 
troller from interfering with the payment, sug- 
gesting that the Comptroller General would not 
interfere after being informed of the Supreme 
Court decision. 

38. 115 Ct. Cl. at page 553. See also Rumsey 
v. United States, 88 Ct. Cl. 254, Standard 
Dredging Co. v. United States, 71 Ct. Cl. 218; 
and the early case of 16 Ct. Cl. 335, affd., 104 
U.S. 728 

39. Government contracts generally contain 
a so-called standard “disputes” article which in 
substance provides that all disputed questions 
of fact arising under the contract shall be de- 
cided by the contracting officer with a right of 
appeal by contractor to the secretary of the 
department concerned, or his representative 
The decision of the secretary is made final and 
conclusive, subject to a determination by a 
court of competent jurisdiction that the deci- 
sion was “fraudulent, arbitrary, capricious, or 
so grossly erroneous as to necessarily imply 
bad faith, or not supported by substantial 
evidence”. 

To afford relief from the decision of the 
Supreme Court in U. S. v. Wunderlich, 342 U.S 
98 (1951), Congress has provided that a govern- 
ment contracts finality provision shall not be 
pleaded as limiting the judicial review of a de- 
cision by a department head or his representa- 
tive or board to a case where fraud is alleged 
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Log Cabins 


Homes, Clubs, Lodges 


Shops, Restaurants, Motels, etc. 


85% pre-cut and/or pre-fab, your plans—or 
ours — light, summer, verticai— or heavy, 
year ‘round, log-on-log and vertical (pat- 
ented) easily, quickly erected — low cost — 
extremely low maintenance. NO studs, raft- 
ers, plaster, paint, wallpaper, insulation or 
bearing partitions required. Log walls of 
genuine Michigan White Cedar, lightest and 
most unique wood in N. America . . . “rough, 
rugged and rustic”’—or “streamlined,” with 
beveled, paneled plank partitions. Defi- 
nitely different, durable and distinctive! 
Individual and Dealer inquiries invited 


“The Log Cabin Man’”’ 


120 A Delaware Ave. Buffalo 2, N. Y. 








Sunroc Electric Refrigeration Co. v. 
United States, 104 F. Supp. 131, as 
well as in McShain v. United States, 
83 Ct. Cl. 405, and Rumsey v. United 
States, 88 Ct. Cl. 254.4° In Graham 
Manufacturing Co. v. United States, 
91 F. Supp. 715, Leeds & Northrup 
United States, 101 F. Supp. 
999, and E. Mathis Co. v. United 
States, 79 F. Supp. 703, settlement 
agreements reached by the parties 


Co. -¥. 


under contracts between the Navy 


Department and said contractors 


were and disallowances 


upheld 
forced by the G.A.O. on the basis of 
exceptions taken by it, overruled.*! 


on the part of the official or his representative 
or board, and on judicial review any such 
decision shall not be final if the court finds it 
to be fraudulent, or arbitrary or capricious, or 
so grossly erroneous as necessarily to imply 
bad faith, or not supported by substantial 
evidence. (Public Law 356, May 11, 1954). It is 
reported that the Senate originally passed (Ju- 
ly 3, 1952; 98 Conc. Rec. 9188) a bill submitted 
by the G.A.O. (Sen. Rep. No. 1670, 82d Cong., 
2d Sess., June 4, 1952) which provided that the 
government contract finality provision shall not 
be pleaded as limiting judicial review to cases 
in which fraud is alleged, and that such a 
provision shall be void with respect to any 
decision of an administrative official or board 
which the General Accounting Office or a 
court finds fraudulent, grossly erroneous, so 
mistaken as necessarily to imply bad faith, or 
not supported by substantial evidence. In the 
83d Congress the Senate again passed the bill 
as Senate Bill 24. Opposition to this bill and its 
companion House Bill (H.R. 1839) was based 
on objection to establishing the G.A.O. as an- 
other Court of Claims, and was apparently 
strong enough to require a substitute draft of a 
bill eliminating reference to the G.A.O., which 
was recommended by the House Judiciary Com- 
mittee and eventually enacted with slight mod- 
ification as Public Law 356 on May 11, 1954. 
See note by G. A. Cuneo, “The Contracting 
Officer and the Wunderlich Remedial Legisla- 
tion”, Procurement Law Service, Department 
of the Army, June, 1954. 

40. See also 97 Ct. Cl. 92. 

41. See also Eaton v. U.S., 62 Ct. Cl. 668 
(1926). Cert. denied, 274 U.S. 746. In 5 Comp. 
Gen. 450, the Comptroller had asserted that 
“duties and responsibilities of . . . adjusting and 
settling claims under government contracts 
from appropriated funds are vested in the 
G.A.O., and such matters cannot properly be 
made the subject of contract” (italics added). 
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The cases of Sun Shipbuilding Co. 
v. United States, 76 Ct. Cl. 154, and 
Zweig Co. v. United States, 92 Ct. Cl. 
472, involve not an overruling by 
the Comptroller of a finding by a 
contracting officer, but rather a sur- 
render to the former by the latter of 
his duty to make decisions of fact; 
the Court of Claims holding the con- 
tractor not bound by the decision of 
a party (i.e., the Comptroller Gener- 
al) to whose jurisdiction it had never 
agreed to submit.*? 


G. A. O. Jurisdiction... 
Some Inherent Limitations 


Although the precise language of the 
Budget and Accounting Act of 1921 
states that all “claims and accounts” 
shall be “settled and adjusted in the 
General Accounting Office”, it ap- 
pears that through almost common 
consent and knowledge this language 
has been and is subject to certain in- 
herent limitations and restrictions. 
As stated by one writer, all claims 
referred to the G.A.O. are “pre- 
sumed to have originated in some 
administrative action, accounting of- 
ficers never having been authorized 
to settle claims against the Govern- 
ment unless its obligation to pay is 
founded on action contemplated by 
law, and for which an appropriation 
has been made”.*? The G.A.O. itself 
does not appear to have ever taken 
the position that it has equitable ju- 
risdiction to grant relief to claimants, 
in the absence of a statutory or con- 
tractual basis. The 1944 Annual Re- 
port of the Comptroller acknowl- 
edges this situation and __ states 
specifically, that while this provision 
[to settle and adjust claims] appears 


sufficiently broad to embrace every 
type of claim against the Govern- 
ment... the accounting officers have 
held that 
without authority to consider claims 


consistently they were 
based on wrongful acts of Govern- 
ment officers and agents. 

Aside this 
however, 


consideration, 
been definite 


from 
there have 
inroads into both the statutory juris- 
diction of the General Accounting 
Office and those areas generally re- 
garded by the G.A.O. and others as 
coming within that jurisdiction; and 
those inroads have been made over 
the objection and opposition of that 
Office. Probably the most serious of 
these was the passage by Congress of 
the Contract Settlement Act of 1944, 
58 Stat. 649, 41 U.S.C. 101, which 
“confined the function of the G.A.O. 
with respect to any termination set- 
tlement” to determining, after settle- 
ment, whether payments to contrac- 
tor were in accordance with the 
settlement, and whether the records 
of the transaction indicated a reason- 
able ground for belief that the settle- 
ment had been induced by fraud.‘ 
A few years earlier in 1941 Congress 
had passed the First War Powers 
Act, 55 Stat. 839, 50 U.S.C. App. 611, 
Title II of which permitted the Pres- 
ident to authorize the Military De- 
partments, amongst others, to enter 
into, amend and modify contracts 
“without regard to the provisions of 
law relating to the making, perform- 
ance, amendment or modification of 
contracts” wherever such action was 
deemed to facilitate the war effort. 
Pursuant to this legislation the Pres- 
ident, by Executive Order 9001, au- 
claims 


thorized the settlement of 


under existing or future contracts, 
even where the contract had been 
breached or completely performed. 

Apart from such war-time legisla 
standard 
clauses presently found in supply 
the defense-spending 


tion, however, are the 
contracts of 
and other agencies, such as the stand- 
arti- 
cles. The changes article in general 
provides that the Government may 
by written order make changes in 


, 


ard “changes” and ‘disputes’ 


specifications, place of delivery, 
method of shipment, packing, etc., 
and further provides that if any 
such change causes an increase or 
decrease in the contractor's cost of 
performance, the contract price will 
be adjusted by the parties according- 
ly. The disputes clause is invoked 
when the parties fail to agree upon 
such an equitable adjustment; and, 
as discussed elsewhere in this article, 
when any disputed question, except 
one of “pure” law, arises under the 
contract. It is apparent therefore 
that even in the daily course of con- 
tract administration, there are dis- 
posed of through administrative and 
contractual procedures, many situa 
tions which might technically be 
considered “claims by and against 
the Government”. 

‘““Mistake in Bid” Cases... 
The Role Played by the €.A.0. 
the General Ac- 
counting Office in government pro- 


No discussion of 


curement would of course be com- 
plete without mention of the part 
played by it in “mistake in bid” 
cases. 

The Comptroller General has tak- 
en the position that administrative 





42. The existence of the Armed Services 
Board of Contract Appeals has perhaps added 
another dimension to the relationship between 
the General Accounting Office and the courts 
The Board, established in 1949, through a 
merger of War and Navy Departments Boards 
of Centract Appeals and divided into Army, 
Navy and Air Force Panels, serves as the 
representative of the three military department 
Secretaries in hearing appeals by contractors, 
under the “disputes” article, from determina- 
tions of contracting officers. See article by 
G. A. Cuneo, Armed Services Board of Contract 
Appeals: Tyrant or Imperial Tribunal? 39 
A.B.A.J. 375 (May, 1953) and the 1951 case, 
cited therein, of Consolidated Vultee Aircraft 
Corp. v. U.S., 97 F. Supp. 948, which upheld 
against attack by the G.A.O. a decision of the 
Navy Board of Contract Appeals allowing con- 
tractor certain costs under a cost-plus-fixed- 
fee contract. In granting relief to contractor, 
the court noted the dilemma of the Justice 
Department in defending the suit, and the fact 


that the Government had withdrawn, in its 
amended answer, its original defense that the 
G.A.O. by virtue of the Budget and Accounting 
Act of 1921, was the “supreme arbiter as to 
payments on contracts, with power to deny 
such payments even though approved by the 
highest authority of that branch of Govern- 
ment by whom the contract was made”. An 
earlier case in the Court of Claims, Federal 
Cartridge Corporation v. U.S., 111 Ct. Cl. 372 
(1948), is another example of a judicial up- 
holding of the Board accompanied by a re- 
versal of the Comptroller General. See also the 
most interesting case of Bell Aircraft v. U.S., 
100 F. Supp 661 (1951). But see Northrup Air- 
Craft, Inc. v. U. S., 130 Ct. Cl. 626 (1955) in 
which the Court of Claims reversed the Board 
and upheld the Comptroller General. 

43. Selke, pages 467-502. The Court of 
Claims, of course, in all cases, and the 
federal district court in cases not involving 
more than $10,000, have jurisdiction of all 
claims against the United States founded upon 
the Constitution of the United States or any 
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law of Congress or executive regulation, upon 
contracts with the United States, or for dam- 
ages not sounding in tort. 28 U.S.C. 1346, 1491 

44. During the hearings preceding the pas- 
sage of the Contract Settlement Act of 1944, it 
is reported that the Comptroller General “‘seri- 
ously urged that a provision be written into the 
Act permitting him to pre-audit settlement 
agreements”. The authority of the G.A.O. un- 
der the Act was limited to a post-audit of 
settlement payments, and the Annual Report of 
the Comptroller General for 1944 bitterly and 
at length criticizes the Contract Settlement Act, 
objecting to the enactment of “statutes grant- 
ing authority to administrative officials... to 
make expenditures without regard to the pro- 
visions of other laws previously enacted for the 
purpose of controlling and safeguarding the 
use of public funds”. It is submitted that an 
analysis of the number and nature of fraudu- 
lent or improper settlements uncovered would 
in great measure be determinative as to wheth- 
er the fears of the Comptroller General were 
justified. 
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agencies have no authority to resolve 
claimed mistakes in bid, except that 
which the G.A.O. gives to them. This 
is apparently based on the theory 
that resolution of mistakes in bid, 
requires:* 

The application of certain legal 

principles to the established facts in 

the particular case, and such questions 
necessarily are for final determination 
by ... [the Comptroller General] as 
involving the legality of the amount 
to be charged against public funds. 

(Comp. Gen. Dec. A-93643, April 5, 

1938) . 

Until very recently the G.A.O. re 
stricted the power of the military 
services in correcting alleged errors 
in bids to “obvious or apparent mis- 
takes of a clerical nature” reserving 
to itself the correction of all other 
cases. Following a trend he had es 
tablished in 1950, the Comptroller in 
June, 1954 (Dec. B-120281) , granted 
the military departments authority 
to determine for themselves whether 
alleged mistakes in bid disclosed be- 
fore award might be corrected or 
withdrawn, and procurement regula- 
tions of the Department of Defense 
were amended shortly thereafter to 
reflect such increased authority.*® 

Although the purpose of this arti 
cle has been a somewhat modest one 
-to call attention to the growing 
role the G.A.O. is playing in Govern- 
ment, and military, procurement—it 
seems incumbent upon the author to 
reach certain conclusions. 

Although the surface manifesta- 
tions of the problem have been, as 
indicated, legal and technical uncer- 
tainty as to the meaning of the stat- 
utory power to settle and adjust, and 
ill-defined relationships between the 
G.A.O., on one hand, and the Court 
of Claims (and the federal district 
courts), the Attorney General and 
the administrative agencies, on the 


45. This G.A.O. statement is. also found in 


29 Comp. Gen. 393 (1950), 17 Comp. Gen. 817 
(1938), and elsewhere. Note, however, the 
opinion of the Attorney General and the de- 
cision of the Court of Claims in the Graybar 
case, discussed supra. See also the case of 
Rappoli v. U.S., 98 Ct. Cl. 499 (1943), wherein 
the Court of Claims granted relief to a con- 
tractor who had alleged a mistake in bid be- 
fore award, but had been denied correction of 
the mistake by the G.A.O. The Court ex- 
pressed the opinion that the procuring activ- 
ity “which had invited the plaintiff to deal 
with it, for some reason not divulged to us, 
abdicated its responsibility of dealing fairly 
with plaintiff and turned that responsibility 
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other, it is submitted that they are 
but symptomatic of still unresolved 
basic problems of policy and govern- 
mental organization. Congressional 
consideration of these problems has 
been, unfortunately, limited and in 
Budget and Ac- 
counting Procedures Act of 1950, 31 
U.S.C. 2, et seq., made into statutory 


conclusive. The 


law a number of the recommenda- 
tions of the Commission on the Ex 
ecutive Branch of the Government 
(The Hoover Commission) with re 
spect to budgeting, but rejected a 
recommendation—founded upon the 
concept of accounting as a function 
of the Executive—that an Account- 
ant General of the United States be 
established, under the Secretary of 
the Treasury, with authority to pre 
scribe general accounting methods 
and enforce accounting procedures. 
That recommendation, as well as one 
decrying the growth of centralized, 
as opposed to field, examination of 
vouchers, was apparently based up- 
on the Report of the Commission’s 
Task Force Report on Fiscal, Bud 
geting and Accounting Activities 
which, in a vigorous and forceful 
analysis of the problems involved, 
urged that both the authority to pre 
scribe administrative accounting sys- 
tems and the power to settle and 
adjust claims be transferred from 
G.A.O: to the Executive; and that 
Congress concentrate its attention, 
over to another Government t official “with 
‘findings and recommendations’ ” 

It would appear that the rationale used by 
the Comptroller General in “mistake in bid” 
cases (and in “bid-protest” cases, footnote 11 
supra)—that such matters are for his determi- 
nation because they involve the legality of the 
amount to be charged against public funds— 
might conceivably be extended to justify re- 
view for legality by his office of any adminis- 
istrative act taken with respect to a govern- 
ment contract. This is so because there is 
scarcely any action taken in the entire course 


of routine contract placement or administra- 
tion that does not affect or involve, at least 
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through investigations, audits and re- 
ports of G.A.O., upon exposing waste 
and extravagance in administrative 
rather than upon ex- 
haustive examinations of vouchers 


expenditures, 


and claims.*? 

It is believed by this writer that 
there is in order congressional con- 
sideration of legislation clearly stat- 
ing whether, in the settling and ad- 
justing of claims pursuant to the 
Budget and Accounting Act, the con- 
struction and interpretation of ap- 
plicable laws is for the administra- 
tive agencies and the Attorney 
General, or for the G.A.O. and the 
Comptroller General. Since in the 
opinion of most observers the G.A.O. 
performs functions that are in good 
part administrative and judicial, as 
well as legislative, it would seem that 
such consideration should be ex- 
tended to include an analysis of 
those functions to ascertain, first, 
their precise nature; and, second, 
how from the point of view of gov- 
ernmental management and organi- 
zation they may be best and most 
properly exercised. 





indirectly, the “charging of amounts against 
public funds” (See supra.). 

The Dockery Act also appears to have been 
suggested by the G.A.O. as vesting in it “ex- 
clusive jurisdiction and plenary authority to 
determine the legality of proposed expendi- 
tures of appropriated funds”. But see discus- 
sion, supra. 

46. ASPR Revision No. 33 dated 10 Septem- 
ber 1954 amending paragraph 2-405.2 of the 
Regulation. 


47. The views of the Hoover Commission 
Task Force appear to be reflected in the sen- 
arate report to Congress of Commissioner 
Rowe, referred to in footnote 25 supra. 
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1957 Annual Meeting: 


New York and London 


®* The Eightieth Annual Meeting of 
the American Bar Association will be 
held in New York, New York, and 
London, England, in July, 1957. 
The New York portion of the meet- 
ing will be held sometime during 
the week of July 7, the specific dates 
to be announced later when the 
schedule of steamship sailings is 
available. The London portion of 
the meeting will convene on July 
24 with adjournment on July 30. 


Registration 


Members desiring to attend the 
meeting should forward promptly 
to the RESERVATION DEPARTMENT, 
Bar AssociaTion, 1155 
East 60th Street, Chicago 37, Illinois, 
the registration fee in the amount of 
$50.00. For those members who de- 
sire to attend only the New York 
portion of the meeting, the regis- 
tration fee is $10.00. Upon receipt 
of the registration fee, a question- 
naire will be forwarded to the mem- 


AMERICAN 


ber requesting certain information 
which should be supplied promptly. 


Transportation and 
Hotel Accommodations 


The Association has designated 
the American Express Company and 
Thomas Cook & Son as its exclusive 
agents for the purpose of arranging 
for transportation and hotel accom- 
modations in London. These agents 
will communicate directly with each 


member whose registration is ac- 
cepted and will furnish information 
as to transportation and hotel ac- 
commodations, as well as an attrac- 
tive choice of tours following the 
meeting. Because it is necessary, 
both from the standpoint of the 
American Bar Association and from 
the standpoint of our hosts in Eng- 
land, that an official list of regis- 
trations be maintained, members are 
urged not to attempt private ar- 
rangements which might result in 
their failing to be accredited for the 
meeting. 


It is the earnest desire of those 
who have the responsibility for ar- 
ranging this memorable meeting to 
afford every member who wishes to 
attend the opportunity to do so. It 
is necessary, however, to respect the 
limitations which must be imposed 
and which are hereafter explained. 
Compliance with the procedures 
which have been established to meet 
the problems involved will insure 
fair treatment for everyone. 


Limitations on Attendance 


Accommodations which will be 
available to the American Bar Asso- 
ciation in London at the time of the 
meeting are limited and, because of 
the possibility that more members 
may desire to attend than can be 
accommodated, it is necessary to im- 
pose certain restrictions. Since these 
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limitations exist and since this is a 
professional meeting, a member may 
be accompanied only by his or her 
spouse. It is hoped that it will not 
be necessary to refuse any registra- 
tion but in the event that more 
members and their spouses than can 
be accommodated desire to attend, 
preference will have to be given to 
those members who have most reg 
ularly attended annual meetings of 
the Association and those whose of- 
ficial positions require their attend- 
ance. In anticipation of the neces- 
sity of determining which registrants 
shall be given preference, it is an- 
nounced that only those registra- 
tions which have been received by 
July 1, 1956, will be considered in 
such determination. Accordingly, 
acceptance of the registration fee at 
this time is tentative, subject to fi- 
nal confirmation or return at a later 
date. Confirmed registrations will 
not be subject to cancellation after 
April 1, 1957, so as to entitle the 
registrant to a refund of the regis- 
tration fee. 


Future Announcements 


As further details with respect to 
the meeting and its program become 
available, future announcements 
will be published in the JouRNAL. 
Members are, therefore, requested 
to watch each future issue for such 


information. 
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RATES 20 cents per word for each insertion: 
minimum charge of $2.00 payable in ad- 
vance. Copy should reach us by the first 
Jay of the month preceding month of issue 
{llow two extra words for box number 
{ddress all replies to blind ads in care of 
\MERICAN BAR ASSOCIATION JOURNAL, 1155 
fast 60th Street, Chicago 37, Illinois. 





BOOKS 





THOMAS LAW BOOK COMPANY PUBLISH 
ers. We Sell, Buy and Exchange. Incorporated 
885. St. Louis 2, Mo. 





SED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 
wmplete library. Let us quote you prices. Harry 
R. Lake, 321 Kearney Street, San Francisco 8, 
alifornia. 





LAW LIRRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased 
jur 64-page printed catalog free on request lists 
ome used law books we have for sale, also indi 
ates the type of materials we will purchase 
‘Lartor’s Book Store, Baton Rouge 2, Louisiana 





LAW BOOKS—WE CAN SUPPLY THE FOL 
lowing sets at this time: U. S. Attorney General 
pinions, complete sets and odd volumes—Deci 
sions of the Commissioner of Patents, complete 
sets or odd volumes, U. S. Supreme Court Reports 
complete, Law Edition.—U. S. Supreme Court 
Reports, Official Single Volume edition complete. 
Supreme Court Reporter, complete. ALSO, the 
tollowing complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
sal, Harvard Law Review. Write us for your 
every law book need—-Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 
UNITED STATES GOVERNMENT PUBLI 
cations at regular Government prices. No de- 
posit—Immediate Service—Write Nationat Law 
Book Company, 1110—13th St. N. W., Washing- 
ton, D. C. 








EVERYTHING IN LAW BOOKS, Gsorce T 
Brset Co., Philadelphia 6, Pa. 





LAW BOOKS USED AND NEW BOUGHT, 
sold, traded. Reporter System Units, American 
Law Reports, Amerncan Jurisprudence. Corpus 
Juris Secundum. U. S. C. A., Digests, all text 
books, etc. Appraisals free. R. V. Boyre, Law 
Booxs, Leounardt Building, Oklahoma City 2, 
Oklahoma 
LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Clark BoarpMan 
Co, Lrp., 11 Park Place, New York City. 








“THE HAND OF HAUPTMANN.” STORY 
f Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 Pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H 
Haetne, 15 Park Row, New York 38, N. Y. 





FOR A PROMPT CASH OFFER ON LAW 
oks, white The Michie Company, Charlottes 
Virginia 





WAGE HOUR LAW--WECHT--$15.00—POR 

ul to portal says Supreme Court--One dollar 
mnimum says Congress—Order from Mitchell, 
1301 S. 58, Phila. 43. 





“THE DIRECTORY OF AMERICAN JUDG 
es’. Over 6000 biographical sketches of sitting 
judges. Complete table of American State and 
Federal Courts and judges. Introductory price 
$15.00. Offered on 10-day approval. American 
Directories. 1005 Belmont, Chicago 13, Tll 





LAW BOOKS BOUGHT, SOLD, EX 
changed. Free Catalogue, Irving Kotus, 516% 

Main St.. Vancouver, Washington 

WHEN YOU HAVE A DOCUMENT PROB 
lem of any kind send for ‘“‘Questioned Documents, 

Second Edition,”’ 736 pa , 340 illustrations, 

$12.50 delivered. ALBERT S. OSBORN, 

Broadway, New York 7, N.Y 
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LAW BOOKS BOUGHT AND SOLD: COM 

plete libraries and single sets. Cecit Sxip 
witH, 306 West Ist Street, Los Angeles 12, 
California 








WRITE US FOR YOUR TEXT BOOK 

needs. Good used law books bought, sold and ex 
changed. (In business 47 years.) Tue Haratson 
Compaxy, 93 Hunter Street, S. W., Atlanta 2 
Georgia 


FREE-—-YOURS FOR THE ASKING—“MEDI- 

cine and the Law”, a 16-page bibliography of 
Medical and Legal Texts of value to the Negli- 
gence, Insurance and Workmen’s Compensation 
Practitioner. Central Book Co. Inc., 261 Broad- 
way, New York 7, N. Y. 





LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sete and texts—Law 
Libraries appraised and bought. Nationat Law 
Liprary Appratsat Assoctation, 538 South Dear 
born St., Chicago 5, Illinois. 





LAW BOOKS BOUGHT, SOLD, REBOUND 
MITCHELL 5738 THOMAS PHILA., PA 





COMPLETE NORTHEASTERN REPORTER 

280 volumes buckram, all excellent condition, 
including advance sheets plus Shepard's North 
eastern Citator with bound supplement and latest 
advance Citator, all for $500 plus crating and ship- 
ping charges. Write Hufhay 840 Central Building, 
Seattle, Washington. 





BOOKCASES 





USED, GOOD CONDITION, GLASS-DOOR 

types with rounded edges per case, top, base 
each $5.00. When ordering specify make, color, 
serial number, check with order, f.o.b. Lawyers 
Service Co., 500 N. 19th St., St. Louis, Mo 





HANDWRITING EXPERTS 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street. Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners 





BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
tuilding, Denver, Colorado. Phone: AComa 2 
1729 


CHARLES C. SCOTT, KANSAS CITY, MO 
Author: Photographic Evidence. Handwriting 
typewriting identified. Forgeries and alterations 
Faded and obliterated writing deciphered 
nwide experienced consultant and expert wit 
ness. Commerce Trust Building. Victor 2-8540 

















LUKE S. MAY, CONSULTING EXPERT & 


examiner of “Questioned Documents.” Qualified 


all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing- 


ton 





M. A. NERNBERG, EXAMINER OF DIS.- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv 
ing handwriting. 1728 Grant Building, Pittsburgh 
Pa. Phone ATlantic 1-1911 


LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al 
Portable laboratory equipment 
Reports. Exhibits. Experienced, qualified witness. 
Member ASQDE. Manhattan Bank Bld., Jack 


son 6-4321 


terations, etc 





DR WILMER SOUDER, CONSULTANT. 

REPORTS, EXHIBITS, TESTIMONY. 30 
sears’ experience in State and Federal Courts. 
$503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050 





KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 





GEORGE G. SWETT, ST. LOUIS, MIS. 

souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exam 
iners 





E. H. FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Enlarged photographs made 
in black and white also in color in THIRD 
DIMENSION to show erasures and alterations 
Special test plates made to show differences or 
similarities in TYPEWRITING and HAND.- 
WRITING. Restoration of erased writing and 
differences in WHITE PAPERS shown by use 
of ultra violet and infrared light. Measurements 
and tests to demonstrate photographically differ- 
ences or similarities in use of PENS and INKS. 
Nationwide experience in preparing photographic 
exhibits for court use. Office telephone: ATlantic 
1-2732; residence telephone: COlonial 3-7865. 


HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents. 40 
years’ experience. Charter member ASQDE. 
George B. Walter, Associate. Phone: CEntral 
6-5186. 100 North La Salle Street, Chicago 2. 








VERNON FAXON, EXAMINER OF QUES. 

tioned documents Opinions rendered re: 
Handwriting, typewriting, erasures, interlineations, 
substitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134. North La Salle Street, Chicago 2, Ill. 
Telephone: CEntral 6-1050. 





HARRY M. ASHTON, 3601 EDWARDS ROAD, 

Cincinnati 8, Ohio. Telephone East 1-6704, or 
Willow 1-3019. Over 30 years with Post Office De- 
partment. Qualified in all courts. Completely 
equipped laboratory for handling all types of docu- 
ment problems. Member American Academy of 
Forensic Sciences and International Association 
for Identification. 


RICHARD C. HALL, HANDWRITING EX- 

pert, examiner of Questioned Documents since 
1930, presently with U.S. Government. Identifica- 
tion of handwriting; pen & pencil printing; anony- 
mous letters; questioned typewriting; expert testi- 
mony. 8609 Meadowbrook Lane, Norfolk 3, Va. 
Phone JU 8-9488 after 4 P.M., all day Saturday 
and Sunday. 
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Classified 





POSITIONS WANTED 





LAWYERS WANTED 


ROBES 





PATENT AND/OR ADMINISTRATIVE LAw 

position desired. B.S.E.E. and L.L.B. Ad- 
mitted most Federal Courts and agencies. Five 
years plus, E. E. experience. Six months large 
corporate Patent Dept. Prefer private firm or 
small corporation with opportunity for respon- 
sibility. Box 6A-1. 


ATTORNEY, 35, MARRIED, L.L.B. (HAR- 

vard), N.Y. Bar, engaged in general practice, 
desires association with corporation or financial 
institution. Box 6MY-1. 





HOUSE COUNSEL:, COMPETENT, THOR- 

ough, heavily experienced mult’-plant corporation 
problems, top level administrat‘ve, financial and 
negotiation responsibilities, trade regulations, FTC, 
contracts, corporation records, tax matters, expert 
draftsman, general practice. Available immediately, 
39, will re-locate. Box 6MY-2 


FEDERAL GOVERNMENT PROCUREMENT, 

tax, renegotiation counsel; 6% years as Defense 
Department attorney; 1% years in general practice; 
35 years old; D.C. and Connecticut Bars; desires 
position as government contracts attorney with 
related practice in law firm or corporation; position 
in Washington branch preferred. Box 6MY-3. 


SPOKANE 


BALTIMORE 


LAW CLERK TO UNITED STATES DIS- 
trict judge in Midwestern city. Applicant must 

have excellent scholastic record. Preference given 

to lawyer with one or two years’ experience in out 

standing law firm. Pleasant working conditions and 

good salary with oppertunity to acquire valuable 

Reply in detail. Your confidence will 
tox 6MY-4 


experience. 
be respected 


LAW FIRM IN 100,000 POPULATED AREA 

wants young lawyer with CPA or accounting 
background to handle tax practice. Mail detailed 
resume of education, experience, and personal 
history to Box 6MY-5. 


JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Bewtray & Simos 

Inc., 7-9 West 36th St., New York 18, N. y 


SHORTHAND AND 
STENOTYPE REPORTING 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and m. 
chines); notaries; private deposition suite; Chan. 
cery Building, 564 Market Street. References: 
local bench and bar. 


TECHNICAL SERVICES AVAILABLE 














MISCELLANEOUS 





LOOKING FOR A PUBLISHER OF YOUR 

novel, biogttphy, legal manuscript. poetry, 
etc? Af subjects @onsidered. New authors wel- 
comed. Write for Free Booklet LX. Vanrtace 
Press, 120 West 31st New York 


Street. 





SPECIALIZED STENOGRAPHIC SERVICES 

for attorneys in Chicagoland area. Time or 
retainer basis. K-T Secretarial Services. SUperior 
7-2062 


ASSOCIATION CALENDAR 
REGIONAL MEETINGS 








Spokane, Washington 
Baltimore, Maryland 


States Included 





(Northwest Regional 


ATTORNEYS, ATTENTION! LORNE DD. 
Beggs, Elevator Consultant. My more 
thun-30 years’ experience to serve you. Box 
3363, Merchandise Mart Station, Chicago 54, 


Illinois. 





TRAVEL 





Meeting) —Washington, 


LAWYERS! A SPECIAL SERVICE OF. 
fered to you and your clients by ARDEL 
TRAVEL BUREAU, 745 Fifth Avenue, New 
York. All domestic and overseas travel and hotel 
reservations in the United States and abroad, 
promptly handled by our expert staff. No booking 
fees, just write or call ELdorado 5-7696. 


May 3l—June | and 2, 1956 
October 10-13, 1956 


Oregon, 


Montana, Idaho and Utah (Dean Smithmore P. Myers, Gen- 
eral Chairman, Gonzaga University School of Law, East 502 
Boone Avenue, Spokane, Washington). (Headquarters— 


Davenport Hotel) 


(Mid-Atlantic Regional Meeting) —Pennsylvania, Delaware, 
Maryland, West Virginia, Virginia, North Carolina and the 
District of Columbia. (Chairman to be announced later) 


BOARD OF GOVERNORS MEETING 





Cuicaco, ILLinois (American Bar Center) 


DALLAS, TEXAS 


ANNUAL MEETING 
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May 21 and 22, 1956 


August 27-31, 1956 
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ALL-NEW, ALL-PURPOSE COPY MAKER... 


Have you read this | 
NEW BOOKLET? | 
Mail this air mail postage 

paid card for your 





AMERICAN PHOTOCOPY EQUIPMENT CO. 
Chicago 26, Ill. 


——e 


Styled by 


Charies E. Jones & Associotes 


: . 
the right way 
to copy anything 


i 


The Brand New 
ApéEco 


Now get copies of anything written, 
printed,ty ped, drawn, photographed or 
biveprinted. All copies made the same 
easy way, right in your own office. 


Simplest copy control ever... 
it’s the DIAL THAT DOES IT 


It is the one copy maker that fulfills 
all copy requirements for all busi- 
nesses, large or small. It offers hun- 
dreds of money and time saving uses 
and is so low cost it pays for itself in 
less than a year . . . even when less 
than 5 copies a day are needed. It’s 
light weight ...compact,and styled in 
gleaming mirror-finish stainless steel. 


*And Here’s Why it’s RIGHT 


It’s Right Because it’s All-Purpose. . .It copies anything without limitations! 
It’s Right Because it’s Fast... .. .. .. Copies are ready in less than 30 seconds! 
tt’s Right Because it’s Economical i 

It’s Right Because it’s Error Proof .. Copiesare photo-exact ... legally acceptable! 
It’s Right Because it’s Confidential... Copies are made right in your own office! 


-------- 


American Photocopy Equipment Co. 
1920 W. Peterson Avenue 


Chicago 26, ill. 


(Dept. AB-56) 
I 


Rush me, without obligation, your free booklet 
‘ on new Apeco Dial-A-Matic Auto-Stat copying. 

I understand this factual report will show me 

how I can improve the efficiency of my business 
t as well as increase work output. 





Title 





Firm. 





j Name 


Address 





Zone State 





City 


in Canada: Apeco of Canada, itd. 
134 Pork Lown Rd., Toronto, Ont. 














There isn’t an office form or record used by businesses 
—large or small—that can stump this versatile new copy 
maker. Hard to believe? Well...it’s true! Thousands of 
business executives now using the Apeco Dial-A-Matic 
Auto-Stat know: 


‘“IT’S THE RIGHT WAY TO COPY ANYTHING.” 


iis 


Now...new FREE BOOKLET tells you how! 


Your free copy of this new booklet pictures 
and describes the revolutionary, new APECO 
Dial-a-matic Avuto-Stat; tells how this new 
copying method can be used in -your business 
to cut office paper work, save time, labor, and 
money. This informative, factual report should 
be must reading for you, as well as every 
executive member of your staff. Send for your 
free booklet today! 


FIRST CLASS 
Permit No. 26670 
(Sec. 34.9 P.L.&R.) 
Chicago 26, 111. 


Via Air Mail 
BUSINESS REPLY CARD 
No postage stemp necessary if mailed in the United State: 
5c—Pastage will be paid by— 


AMERICAN PHOTOCOPY EQUIPMENT CO. 


1920 W. Peterson Ave. 
Chicago 26, Ill. 


TEAR-OUT POSTAGE PAID AIR MAIL CARD! 


SEND FOR YOUR 
FREE BOOKLET TODAY! 





“My Daddy's 
Bringing Me Up 
by the Book — 


A.LRL" 





Well, sonny, Daddy's gone a bit too far — but we can easily understand how 
it happened. 


You see, as a busy lawyer, he’s learned to use A.L.R. to turn 
most every problem into child’s play. So now he’s using it on you. 


And, looking at you, we think he’s going to need all the help he can find. 
Oh yes —A.L.R.’s going to send you through college, too. You can bet your 


best ray-gun against a Wheaties box top that with A.L.R. your Dad’s going 
to make a lot of money. 





AMERICAN LAW REPORTS, Ist and 2d Series 


Available in conventional or Microlex Editions 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco 1, California 

















itll te tn tht tht 


“WEST” 


Famous throughout our land for 


ACCURACY) 
PROMPTNESS 
KCONOMY) 





IN LEGAL REPORTING 


ea 





West's Reporter for your State 


offers decided “‘practice advantages”’ 


Details for the mere asking 


NOTONTUSYWA 


—and there’s never any obligation. 


SS 42.4628 


WEST PUBLIST’™* “® ST BATT. 2, MINN. 


Library of Congress. 
Order Division, (6578X) 
Washington 25, D. Cc. 
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